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Background

Corporate organs must respect the corporate

Corporate constitution is constitution

binding.

e Organs must not decide against the
constitution (Negative obligation)

e Organs must take decisions required by the
constitution (Positive obligation)

Thus, courts should

address the illegality of Otherwise constitution is breached
resolution.

What is the consequence of «breach of corporate constitution? 9@ ‘ Istanbul
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B Board Resolutions

 Annulment: TCC does not allow «annulment» (principle)

* Exception:
e TCC 192: Annulment of board decisions in restructuring

* TCC460: Annulment in registered capital
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B Board Resolutions

* Nullity: Declaration of «nullity» for board resolutions (TCC 391)
* Grounds are listed as example (not numerus clauses)
* Violation of principle of equal treatment,

* Contradicting fundamental structure of the joint stock company or

disregarding the principle of capital maintenance,

* Infringing or restricting the rights of shareholders, particularly those of an

indispensable nature
* Infringing the non-transferable powers of other bodies
* Doctrine: Breach of constitutions does not lead to invalidity «per se»
* Exception Depending on the circumstances «might» lead to nullity.

* E.i. Quorum requirements lead to void/nullity ;
@ ‘ Istanbul
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B Board Resolutions

e Jurisprudence differs in terms of the result.

 Court of Cassation -11. HD., (date 8.9.2022)
* AoA grants pre-emptive purchase right to existing shareholders.
* Shares are transferred without regard to pre-emptive right.
* Board approved the share transfer and listed in the share ledger.

* Court of Cassation: Board resolution is not valid (interpreted as null).

» Kayseri Regional Court of Appeal (date 14.11.2024)
* AOA states that the capital contribution must be paid within 24 months
e Court interpretation= Payment date is 24 months later.
* Board calls for payment after 4 months

e Resolution is invalid on the grounds of breach of AoA @ ‘ Istanbul
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B General Assembly Resolutions

General:

Breach of Corporate constitution is a ground of annulment.
e TCC Art 445 / SCO Art 706 /AktG Art. 243 para 1

* Binding nature of constitution is enforced.
* With certain procedural limitations:

A. Limitations on plaintiff:

* Participation to meeting is required in principle (TCC Art 446/AktG. Art 245)

B. Time limitations:
* Lawsuit must be filed within a short period

e AktG: 1 month SCO: 2 months TCC: 3 months
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B General Assembly Resolutions

* Exceptions might lead up to «nullity» or «non-existence» instead of
«annulment»
 Example I: Quorum requirements:

* Quorum requirements in the constitution are equal to legal quorum.

(Pursuant to Jurisprudence and prevailing doctrine)

* Thus if not met, the resolution is not taken (void)

* Example ll: Statutory reserves:
* |f statutory reserves are set in the constitution, distributions are limited
* Distribution exceeding these limitation violate «capital maintenance rules»

(Disputed)

Istanbul

* Nullity of the distribution per TCC Art 447
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B Enforcement of Corp. Constitution by Court

Positive Obligations by the Corporate Constitution

e Scenario I: Constitution states 1 board member is appointed among the
candidates designed by a group of shareholders (TCC Art 360), but GA

refrains from appointing the designated candidate.

e Scenario ll: Constitution states that board members will receive %3 of

net yearly profit. GA refrains from voting or voted against it.

 Scenario lll: Constitution states that company must distribute %10 of the
net yearly profit whereas GA refrains from voting or voted for keeping

the profit in reserves.

Can the courts render a decision substituting the invalid decision?

@ ‘ istanb__ul
Bilgi Universitesi



Distribution of Dividends by Courts

Jurisprudence: Court can only annul the decision, but cannot render a substitute
Court of Cassation (11. HD., E. 2013/1544 K. 2014/8759 T. 8.5.2014)

AoA includes distribution of %5 of annual profit. GA is authorized to decide on the

remaining amount.
Shareholder requests the payment of a higher dividend payment.

Court: «Whether dividends are distributed, the method of distribution, and the timing of
distribution are solely within the authority of the general assembly. Therefore, in order to
claim dividends, there must first be a general assembly resolution on this matter. In the
specific case at hand, since there is no general assembly resolution regarding dividend

distribution, even the payment of the first dividend would be inappropriate».
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B Substitution of Resolutions by Court

* Theoretical Foundations:

« Starting point: Corporate constitution’s «objective norm»
* Double characteristic: Contract before incorporation, objective norm after
incorporation.

e Concl 1: Corporation has «autonomy» to produce objective norms.

* Concl 2: Breach must be addressed in line with the objective norms.
* Pure theory of law: Higher norm can invalidate lower norm, but not substitute it.

* Ex: Constitution Art 125: Judicial authority is limited to reviewing the legality of
administrative actions, not their appropriateness. No judicial decision may be

issued that would have the nature of an administrative action.
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- Substitution of Resolutions by Court

* An alternative reading: Contractual nature of the corporate constitution

* Reframing the question: Can shareholder request «specific performance» of the
positive obligation established in the constitution?
 Specific performance is the default remedy under contract law.
* Thus no «categorically» rejection of specific performance
* Incidental objections are still possible
* What if GA resolution is not annulled?
* What if constitution is not certain/clear about the amount?

* What if such distribution threatens functioning of the company?
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g Arguments for Alternative Reading

|.  (Partial) Contractual nature of «corporate constitution»
* Historical evolution from partnerships to joint-stock companies.
 Sets the «exchange» for investment
* Shareholder rights vs investment

* More visible in venture capital context.

Il. Harmony with the position of other corporate actors

» Usufruct (Benefactory) certificates (Art 502): Can be issued on the basis of

AoA. Contractual by its nature.
* Board of directors: AoA forms part of the contract for board members.

* E.i. Arbitration clause or remuneration provisions @ ‘ Stanbal
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B Arguments in Favor

IIl. Eliminating a privileged/untouchable sphere for corporations
* Legal person’s compliance depends on its will to cooperate.

e Corporate autonomy exceeding the limits of private autonomy

IV. Increasing protection for investors

* Prevailing opinion cannot enforce the binding norm, even with the court’s

intervention

 Divergence from self-enforcing rules.
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B Conclusion

* Agreement on the binding nature of corporate constitution
* What happens if corporate constitution is breached?

* Negative obligations: Legal remedies are efficient
* Divergence between jurisprudence and doctrine is notable, legal certainty
is needed.
 Positive obligations:
* Prevailing method is coherent, but results are less than ideal.

* Contractual approach of corporate constitute might increase the shareholder

protection and attracting investment.
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Thank you for your time and attendance
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