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“Contract”
IN economic
terms

Shareholders adopt and modify the constitution
AND

have some freedom to determine its content.
But only SOME freedom

German Aktiengesetz — mandatory by default
UK Companies Act — applies on a default basis
Marc Moore

The extent to which the corporate statute contains
mandatory rules is INDEPENDENT of whether or
not the constitution is a contract.
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Two or more parties
Enforceable by each of these
Any of them can block an amendment
Sometimes the courts imply terms

Can be rescinded on grounds of

misrepresentation, mistake, undue influence
or duress.



The Constitution

One person can set up the company.

Shareholders can only enforce personal rights
(right to a declared dividend, right to veto a
transaction, pre-emption rights).

An individual member can only sue derivatively
for a breach of duty by the directors.

Can be amended by a qualified majority of the
shareholders.

A provision in the constitution that removes
the ability of the shareholders to amend it is
void.

The courts do not imply terms.

o €

e -



The Constitution

Cannot be rescinded on grounds of misrepresentation, mistake, undue
influence or duress.

Even an illegal company (with its constitution) exits validly until it is
wound up.

The company is bound because of CA 2006, s 33 and NOT because it
agrees.

The directors are bound because of CA 2006, s 171 and NOT because
they agreed.

The constitution provides the ‘regulations for the company’.



is NOT a contract (in a legal sense).

Statutory instrument adopted and
modified by the shareholders who
act in a private law capacity but
use powers contained in the

The Constitution Companies Act

The company provides a system of
layered governance. The
constitution constitutes one of
these layers.




The corporation as a nexus for contracts.

Hansmann (2013) “Ownership and Organizational Form” in
Gibbons & Roberts (eds) The Handbook of Organizational
Economics (Princeton University Press) 893.



META-CONSTITUTIONAL LEVEL

establishes the constitutional level.
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Outcome: the company is established as a separate legal person

CONSTITUTIONAL LEVEL

“Regulations for the Company” govern the policy level.
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Example for an outcome: the general meeting appoints new directors

POLICY LEVEL

governs the operational level.
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Examples for an outcome: a policy or instruction for the operational level

OPERATIONAL LEVEL

directly affects the material and social environment, and its participants.

4 ]

Outcome: changes in the material or social world
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ABSTRACT

Reliance on agency- i ing has led to ial theoretical and
empirical advances in company law scholarship, but the narrow focus on
board-level actors and ph has disconnected the analysis of the

company from the reality of the economic organisation it is meant to enable
and support. We follow Oliver Williamson's call for a ‘law, economics, and
organization’ approach, and build on Elinor Ostrom's ‘institutional analysis
and development’ framework to propose a narrative model of the company
in terms of nested levels of governance. We argue that our model works as a
positive description of the law as it is, and puts us in a stronger position to
evaluate the likely c es of certain ive interventions, which
we illustrate with some observations about ongoing debates in corporate
governance.
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1. Introduction

Over the past few decades, company law scholarship' has greatly benefited
from insights derived from applied microeconomics: the nexus-of-contracts
theory of the firm,?> agency-theoretic reasoning in corporate finance,® and
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"In this article the terms ‘company’ and " are used as are the
‘company law’ and ‘corporate law’
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Abstract: According to the dominant ‘nexus of contracts’ and *collection of assets’
views of the firm, the firm is a either a fiction or an aggregate. Although legal
personality is important in both accounts, everything is said to be achieved by
private contract alone and the law’s role in creating legal entity status
dismissed. The paper challenges both these aspects by reconsidering an alternative
“real entity theory” that dominated debates at the turn of the twentieth century.
This forgotten view holds that the firm is neither a fiction nor an aggregate but a
real entity, and underlines the creation of legal entity status as a fundamental role
of the law. The paper discusses this view’s ontological and legal insighes, clarifies
the proposition that the firm is a real entity, and proposes it as a starting point for
a theory of the firm.

1. Introduction

This paper argues that the two dominant economic perspectives on the firm,
namely the ‘nexus of contracts’ (Jensen and Meckling, 1976) and the ‘collection
of assets’ (Grossman and Hart, 1986) views, are variations on the same theme.
These are ‘fictionalist’ and ‘aggregationist’ positions that rely on one of two
moves: they either deny the existence of the firm by regarding it as a legal
fiction and/or a shorthand form of expression, or they reduce the firm to
an aggregate of its parts, be these contracts, individual owners of resources
or nonhuman assets. In both cases, firms and similar social entities are said
to be ‘nothing but’ aggregates of these parts. Furthermore, despite the fact
that the legal personality is important in both accounts, everything is said
to be achieved by private contract alone and the law™s role in creating legal
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