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Real (corporative), Formal, or Invalid?

“A shareholder wishing to transfer its shares must first offer them to the 
other shareholders pro rata to their capital participation. The offer shall 
remain open for seven (7) days. If not exercised within this period, the 
shares may be transferred to a third party on terms no more favorable 
than those offered to the existing shareholders.”
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I. The Legal Nature Debate: Contractual Origins, 
Normative Effects

Context and Relevance

▪ Doctrinal depth & 150-year tradition

▪ Practical effects on invalidity, interpretation, amendment 

▪ Contract / Norm / Hybrid theories

▪ Interaction with legal personality theories
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I. The Legal Nature Debate: Contractual Origins, 
Normative Effects

Doctrinal Approaches

▪ Contract theory

➢ AoA viewed as a multi-party contract even after registration

➢ Focuses on the foundation phase and signing of the initial AoA

➢ Highlights private autonomy of shareholders

➢ Extended binding effect and majority rule is explained in contractual level
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I. The Legal Nature Debate: Contractual Origins, 
Normative Effects

Doctrinal Approaches

▪ Norm theory

➢ AoA is a bundle of objective legal norms

➢ Focuses on the post-registration phase and the extended binding effect

➢ AoA derives authority from legal personality, not private autonomy

➢ Extended binding effect and majority rule is explained in contractual level
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I. The Legal Nature Debate: Contractual Origins, 
Normative Effects

Doctrinal Approaches

▪ Hybrid models

• Modified Norm Theory

o Contract                        Objective norm

• Mixed approaches

o Both contract and norm 

o Neither contract nor norm: a sui generis corporate institution

• Obligatory and Organisation Contract
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I. The Legal Nature Debate: Contractual Origins, 
Normative Effects
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Within company law (directly within the corporate 
organisation)Legal consequences

Company law sanctions (annulment of general 
assembly resolutions, corporate dissolution, etc.)Remedy

Founders, subsequent shareholders, corporate 
organs, board members, third partiesExtended binding effect

Objective interpretation
Rules of interpretation

Limited application (e.g., defence of non-
performance, rules on contract formation?)

Application of general     
contract law rules

Specific rules and procedures under the TCC –
majority principleAmendment procedure



II. The Duality of Real (Corporative) and Formal 
Clauses
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Underlying Dynamic and Dogmatic Foundation

Customize the 
corporate order

Limits of freedom 
in the AoA

Escape from 
company law

Alternative 
contractual 

mechanisms

Inability to offer 
efficient solutions

Return to the AoA

Real / Fornal / 
Invalid clauses ?



II. The Duality of Real (Corporative) and Formal 
Clauses
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Clauses in the Schrödinger’s Box

▪ Parallel universes within the corporate order!
o Fragmentation: Corporative – Formal – Invalid

o The need for legal certainty and predictability

o Transaction costs

▪ The real problem is not the limitation of the AoA, but uncertainty
▪ Turkish Court of Cassation 11. CC., 2024/376 K. 2024/6215 T. 10.9.2024

• The ex ante behaviour of potential investors
o A detailed SHA

o Refraining from investment



II. The Duality of Real (Corporative) and Formal 
Clauses

2

Resolving the Uncertainty via Criteria and Policy

Criterion

▪ Personal scope (! chicken-and-egg problem)

▪ Subject-matter and purpose (! inherently vague)

▪ Only matters regulated in the TCC (! what about areas where the law is
silent but permissive? e.g., veto rights and arbitration clauses)

▪ Horizontal vs. vertical relations (! TCC 202/208 are horizontal but still
corporative)

▪ Two-step test: interpretation and validity control



III. Conclusion
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1. The legal-nature debate is not merely historical—it also frames the

limits of what corporate law allows shareholders to constitutionalise.

2. The duality of real vs. formal clauses is a direct consequence of

mandatory character of corporate law.

3. The Schrödinger metaphor captures the core pathology: a clause may

look valid, registered and published, yet its corporative “life” remains

unknowable until the courts open the box.

4. A functional, two-step test is therefore essential to restore legal

certainty.
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