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The Menagerie of Organizational Forms in Germany Company Law

Holger Fleischer, Max Planck Institute for Comparative and International Private Law,

Hamburg

Company law lives and breathes with its different forms of association. Consequently, the
emergence and evolution of these forms is a central topic of research for company law scholars.
This paper seeks to depict the panoramic landscape of German company and partnership law.
Special attention is given to new and rediscovered forms of association as well as to the various
regulatory techniques used to introduce novel types of business association. In addition, a
comparison with the foreign repertoire of organizational vehicles shows in which respects there

may still be room for the creation of new forms of association in Germany.
1. The Zoo of Organizational Forms'

Metaphors make an abstract object of study more vivid. For an exploration of company forms,
the metaphor of a zoo? is apt for various reasons. The term encompasses the comparatively large
variety of species in German company law and at the same time offers the possibility of dividing
the zoo inhabitants into genera according to their similarity.® In company law, as in the animal
kingdom, there are primordial creatures and new artificially created breeds. As embodied in
hybrids and combined forms, various crossbreeds are encountered here as well. And extending
the metaphor further, legislators, collectively acting as the zoo director, ultimately decide which
new species are to be admitted, whereas courts and practitioners are given the role of nurturing

the welfare of the various legal creatures as animal keepers.
II. Emergence and Evolution of Organizational Forms

The evolution of organizational forms in Germany cannot be presented here in all its complexity
and idiosyncrasy. For the purposes of this article — a concise survey of the assortment of
organizational forms — an encapsulated and simplified grouping into three time periods must

suffice.

1. The Formative Period: 1861-1900

! For an earlier German version of this paper, Holger Fleischer, Der Zoo der Gesellschaftsformen in
Deutschland, Zeitschrift fiir Wirtschaftsrecht (ZIP) 2023, 1505.

2 Borrowed from Dennis R. Young/Elizabeth A.M. Searing/Cassidy V. Brewer (eds.), The Social Enterprise Zoo,
2016.

3 More generally and with numerous drawings from different centuries, David Bainbridge, How Zoologists
Organise Things: The Art of Classification, 2020.



In retrospect, the four decades from 1861 to 1900 were seminal for the processes of shaping
company and partnership law. During this comparatively short period, the basic forms of
business association with which we are familiar today were introduced or were decisively
consolidated. This applies first of all to corporations and cooperatives: the General German
Commercial Code (“ADHGB”) of 1861 created for the first time a uniform legal basis for all
stock corporations (“AG”) engaged in a commercial business.* Separate laws were added for
cooperatives (“Genossenschaften”) and limited liability companies (“Gesellschaften mit
beschriankter Haftung”, GmbHs) in 1889 and 1892, which broke up the legislative unity of
commercial forms of association at an early stage. There was a close economic and social
historical connection between these three new organizational forms: the AG was a child of
industrialization,® serving as a "capital pump";® the cooperative was a self-help organization
that saw small craftsmen and farmers band together in an attempt to combat — to some extent —

the economic power of large companies;’ and the GmbH was a concession wrested from the

legislature by commerce to enable small companies to benefit from limited liability as well.®

Also commercial partnerships (“OHG”) and limited partnerships (“KG”) — forms of association
rooted in the Late and High Middle Ages® — underwent a legal consolidation in the ADHGB
before being assigned to their current legal regime in the Commercial Code (“HGB”) of 1897.1°
Subsequently, the German Civil Code (“BGB”) of 1900 created the basic type for corporate
bodies in the form of an association (“Verein”), doing the same for partnerships with the civil

partnership (“GbR”).

4 In greater detail, Louis Pahlow, Aktienrecht und Aktiengesellschaft zwischen Revolution und Reichsgriindung.
Das Allgemeine Deutsche Handelsgesetzbuch von 1861, in Walter Bayer/Mathias Habersack (eds.), Aktienrecht
im Wandel, Vol. I, 2007, ch. 8 margin no. 3, with further references.

5 See Erik KieBling, Eisenbahnbau und Industrialisierung als Katalysator der Entwicklung des Aktienrechts, in
Bayer/Habersack (note 4), ch. 4 margin no. 1 et seq.

® Eugen Schmalenbach, Die Aktiengesellschaft, 7" ed. 1950, p. 12.

" From an early 20" century perspective, Franz Waldecker, Die eingetragene Genossenschaft. Ein Lehrbuch,
1916, p. 14 et seq., with further references; considering cooperatives in hindsight, Volker Beuthien, in Volker
Beuthien, Genossenschaftsgesetz, 16" ed. 2018, Introduction, margin note 1.

8 From an early 20" century perspective, Franz Frinkel, Die Gesellschaft mit beschriinkter Haftung, 1915, p. 17,
with further references; considering the GmbH in hindsight, Miinchener Kommentar zum GmbH-Gesetz/Holger
Fleischer, 4" ed. 2022, Introduction margin no 50 et seq., 60 et seq. (survey by the Prussian Ministry of
Commerce).

9 In depth, Holger Fleischer, in Holger Fleischer (ed.), Personengesellschaften im Rechtsvergleich, 2019, § 1
margin no. 91 et seq., 130 et seq., with further references.

10 In greater detail, Walther Hadding, Die Initiativen des Reichsjustizamts und des Reichsjustizministeriums zur
Gestaltung des Gesellschaftsrechts, Festschrift Reichsjustizamt, 1977, p. 263, 274 et seq., with further
references.



Overall, one can justifiably describe the period from 1861 to 1900 as "formative years”, this era

being the defining period for the emergence of modern corporate forms in Germany.*!
2. The Long Phase of Stasis: 1900—1985/1995

In the 20" century, there followed a long period of time during which the canon of
organizational forms did not change. From the beginning of the century until well into the
1980s, not a single new form of business association was added. There are various explanations
for this long period of legislative "rest" (stasis) after the earlier period of "restlessness".!? First,
there is much to suggest that the basic needs of entrepreneurial practice were for the time being
satisfied with the range of entities that was offered. This saturation of organizational forms was
further supported by the fact that lawmakers in the formative period also permitted hybrid
forms, namely limited partnerships and partnerships limited by shares (“KGaA”), which bring

together two different types of partners under one legal roof.

Most importantly, one must not lose sight of the fact that the evolutionary standstill affected
only the outer shell of company forms. Within their legal shell, considerable changes had taken
place in some cases. An early milestone in GmbH law worthy of mention is the concealed
single-person-incorporation achieved by means of a straw man, which the Imperial Court of
Justice (Reichsgericht) expressly permitted as early as 1905.1 Of equally broad impact was the
GmbH & Co. KG, a limited partnership featuring a limited liability company acting as general
partner; this organizational form was recognized by the Bavarian Highest Regional Court in
1912 and by the Imperial Court of Justice in 1922.1° Due to the 1934 law on the conversion
of corporations'® and the politically motivated departure from anonymous capital companies,*’

the phenomenon of a KG organized on capitalist principles gained practical importance.® Since

11 For a similar account of the evolution of the English ecoystem of business organisations, but limited to the UK
"company", Susan Watson, The Making of the Modern Company, 2023.

12 In general, Marie Theres Fogen, Rechtsgeschichte — Geschichte der Evolution eines sozialen Systems,
Rechtsgeschichte (Rg) 1 (2002), 14 margin no. 8: “If we now look at the social system of law over a shorter or
longer historical period, we will be able to identify - not unlike the observation of living systems - periods of
greater 'rest' (stasis) and periods of greater 'restlessness'.”

13 See RG SeuffArch 60 (1905), 410 £.; continued in RGZ 68, 172, 174.

14 BayObLGZ 13 (1913), 69.

SRGZ 105, 101.

6 RGBI. 1934, 1, p. 571.

17 See the Official Explanation printed in Deutsche Justiz (DJ) 1934, 883, featuring the opening remark: “The
purpose of the law is to facilitate, in appropriate cases, the abandonment of anonymous corporate forms and to
promote their replacement by undertakings with the owner's personal responsibility.”; similarly advocating this
position, Leo Quassowski, Die Neuerungen auf dem Gebiete der Umwandlungsgesetzgebung, Deutsche Justiz
(DJ) 1934, 1628.

18 Numerical data in Herbert Steiner, Die Offene Handelsgesellschaft und die Kommanditgesellschaft in der
deutschen Wirtschaft, 1950, p. 41 et seq.; systematic classification in Miinchener Kommentar zum
Handelsgesetzbuch/Holger Fleischer, 51" ed. 2022, Introduction to § 105 margin no. 188, 301.



the late 1960s, public partnerships proliferated as tax-oriented vehicles facilitating loss

allocation and depreciation.®

The case law of the high courts has not outright opposed this proliferation of hybrid forms and
atypical structures, opting instead to occasionally police instances of abuse and to formulate
accompanying refinements of the law. In legal literature, too, a resistance? to the inventiveness
of contractual practice did not prevail. The ambitious proposal to develop unwritten limitations
on freedom of organization based on institutional principles and legal classification was finally
rejected at the start of the 1970s,2! and it would have come too late in any case. Apart from a
few exceptions, combinations of basic forms of association and other atypical structures were
not impermissible; quite to the contrary, they had become a characteristic feature of the German
legal landscape.?? In light of this, the introduction of new corporate forms simply proved
superfluous; the elasticity of the existing organizational forms together with the liberality within
commercial partnerships (§ 109 HGB) and limited liability companies (§ 45 para. 1 GmbHG)

was fully sufficient for entrepreneurial practice.
3. The New Period of Subtypes: 1985/1995 until Today

A new era has been marked across Europe with the introduction of supranational company
forms.? First, the European Economic Interest Grouping (EEIG) was launched in 1985,
followed two decades later by the European Company (SE) in 2004 and the European
Cooperative Society (SCE) in 2005.2% Of national origin were the partnership for the liberal

19 See, for example, BGH Neue Juristische Wochenschrift (NJW) 1973, 1604: GmbH & Co. KG with 500 limited
partners; a systematic classification can be found in Fleischer (note 18), Introduction to § 105 HGB margin no.
269 et seq.

2 llustrative of the "rebellion of the legal sense of form" against combinations of basic organizational forms,
Daniel Damler, Konzern und Moderne, 2016, p. 135 et seq., with further references, who speaks of a "lesson on
the connotations of a legal aestheticism".

2L Consistent in terms of the result, Manfred Nitschke, Die kérperschafilich strukturierte Personengesellschafft,
1970; Arndt Teichmann, Gestaltungsfreiheit in Gesellschaftsvertrigen, 1970; Harm Peter Westermann,
Vertragsfreiheit und Typengesetzlichkeit im Recht der Personengesellschaften, 1970.

22 On this, see the earlier contribution of Holger Fleischer, 4 Guide to German Company Law for International
Lawyers — Distinctive Features, Particularities, Idiosyncrasies, in Holger Fleischer/ Jesper Lau Hansen/Wolf-
Georg Ringe (eds.), German and Nordic Perspectives on Company Law and Capital Markets Law, 2015, p. 3, 10
et seq.

23 See Holger Fleischer, Ein Rundflug iiber Rechtsformneuschopfungen im in- und ausldndischen
Gesellschaftsrecht, Neue Zeitschrift fiir Gesellschaftsrecht (NZG), 2022, 827, 828; for England, see the
observation of Lawrence Gower/Paul Davies/Sarah Worthington, Principles of Modern Company Law, 10"
2016, margin no. 1-47: “After a period of stability in the variety of legal forms on offer to those who wish to
incorporate their businesses — before 2000 the last significant innovation had been the introduction of the private
company at the beginning of the twentieth century — at least four significant new forms of incorporation have
been made available in less than a decade: the limited liability partnership, the community interest company, the
charitable incorporated organisation and the European Company (or societas europaea).”

24 On the theory and "architectural style" of the European Union's own organizational forms, Holger Fleischer,
Supranational corporate forms in the European Union: Prolegomena to a theory of supranational forms of
association, Common Market Law Review (CMLR) 47 (2010) 1671.



professions (freie Berufe) (PartG) of 1995 and the partnership for the liberal professions with
limited professional liability (PartG mbB) of 2013, as well as the entrepreneurial company with
limited liability (UG) of 2008 — all of which were also driven by the desire to make limited
liability more accessible. Under investment law, the Investment Stock Corporation (InvAG) and
the Investment Limited Partnership (InvKG) were added in 2013 as vehicles for public
investment funds in response to the AIFM Directive. The latest newcomer announced in the
draft bill for the German Future Financing Act of August 2023 is the Joint-Stock Shell
Corporation (BMAG), which is intended to facilitate [POs of “Special Purpose Acquisition

Companies” in Germany as well.®

II1. Occurrence and Usage of Forms of Association

If we look at the actual occurrence and usage of the corporate forms available in Germany, three
lines of development stand out, each of which can be summarized by means of succinct "from-

to" formulations.
1. From Unlimited to Limited Liability

With regard to the choice of a form of association, vast shifts can be observed over time from
organizational forms having unlimited liability to those having (partially) limited shareholder
liability. This is shown by a comparison of current legal statistics?®® with data from 1895, 1925
and 1939,%" according to which the number of OHGs initially rose from 55,239 (1895) to 66,823
(1925), but then fell to 60,624 (1939) and 22,819 (2022). The development of limited
partnerships (KGs) reflects an opposite course: they grew from 1,117 (1895) to 6,790 (1925)
and 13,957 (1939) to over 291,714 (2022), of which today around 90 per cent are GmbH & Co.
KGs.?® The greatest fluctuations were registered for the GmbH, which initially rose from 1,028
(1895) to 38,294 (1925), but which then dropped to 18,217 (1939) due to the aforementioned
fundamental criticism by the National Socialists;?® thereafter, however, the number skyrocketed
to 1,264,195, and even to 1,440,038 if one includes UGs (both figures from 2022). In contrast,

the numbers of AGs in Germany have always moved within a relatively narrow range and,

5 On this, Alexander Herzog/Bero Gebhard, Der aktienrechtliche Regelungsrahmen fiir SPACs im Entwurf eines
Zukunfisfinanzierungsgesetzes, Neue Zeitschrift fiir Gesellschaftsrecht (NZG) 2023, 1055.

% Numerical data from Walter Bayer/Jan Lieder/Thomas Hoffmann, Bundesweite Rechtstatsachen zum
Unternehmens- und Gesellschaftsrecht, GmbH-Rundschau (GmbHR) 2023, 709, 2022, 777, 778 et seq.

27 Numerical data from Steiner (note 18), p. 34.

28 See Udo Kornblum, Bundesweite Rechtstatsachen zum Unternehmens- und Gesellschafisrecht, GmbH-
Rundschau (GmbHR) 2018, 669, 675.

2 Note 16.



compared with our neighboring countries, exist at a fairly low level: from 4,798 (1895) to

11,964 (1925) and from 6,289 (1939) to 13,615 (2022).

1895 1925 1939 2022
OHG 55,239 66,823 60,624 22,819
KG 1,117 6,790 13,957 291,714
GmbH 1,028 38,294 18,217 1,440,038
AG 4,798 11,964 6,289 13,615

2. From Basic Offerings to Product Differentiation

A continuous process of differentiation and variation in the basic forms of business association
has, furthermore, been observed for decades. If one understands corporate forms as "legal
products",*® then it becomes logical to adopt language from the economic process of product
innovation and its various manifestations. According to the terminology of marketing studies,
product variation occurs when a product that has already been introduced to the market is
changed in one or another respect in order to attract new groups of buyers or to respond to

changing needs.®! If the existing product is retained, this is referred to as product differentiation.

This phenomenon is particularly striking in the case of limited partnerships. Over the course of
time, various types of structures have developed with the assistance of legal practitioners,®
ranging from the capitalistic KG*® to the modern public KG and the large family KG** that
spans several generations. Another special structural model is the GmbH & Co. KG.* As a
result of sample contracts and practitioners’ manuals, the GmbH & Co. KG has today reached

a degree of standardization which makes it appear to be an organizational form in its own

right.%® Nowadays, a GmbH & Co. KG can itself be divided into various sub-forms, which in

30 Roberta Romano, Law as a Product, 1 J.L. Econ. & Org. 225 (1985); carrying this discussion further, see e.g.
Horst Eidenmiiller, Recht als Produkt, Juristenzeitung (JZ) 2009, 641.

%1 In depth, Heribert Meffert/Christoph Burmann/Manfred Kirchgeorg/Maik Eisenbei, Marketing, 13™ ed. 2018,
p. 457 et seq.

32 For the most recent empirical treatment, Jan Lieder/Thomas Hoffmann, Kleine Phanomenologie der
Kommanditgesellschaft, Neue Zeitschrift fiir Gesellschaftsrecht (NZG) 2021, 1045: “A brief phenomenology of
the limited partnership”.

33 Erich Boesebeck, Die “kapitalistische” Kommanditgesellschaft, 1938. Boesebeck was a lawyer and notary in
Frankfurt.

34 Peter Ulmer, Die grofie, generationsiibergreifende Familien-KG als besonderer Gesellschaftstyp, Zeitschrift
fiir Wirtschaftsrecht (ZIP) 2010, 549.

3 Reappraising the historical origins and the spread of the GmbH & Co. KG, Holger Fleischer/Till Wansleben,
Portlandzementfabrik GmbH & Co. KG, BayObLGZ 13 (1913), 69, in Holger Fleischer/Jan Thiessen (eds.),
Gesellschaftsrechts-Geschichten, 2018, p. 27, 31 et seq., 38 et seq.

36 Cautiously advancing this idea, Karsten Schmidt, Gesellschaftsrecht, 4™ ed. 2002, p. 1623 et seq.: “Today,
legal practice makes use of the GmbH & Co. KG as if it were a statutory legal form. [...] The standardization of
GmbH & Co. contracts in manuals does not yet make the GmbH & Co. an organizational form of its own”; for a



turn have undergone a standardization process: the same-person GmbH & Co. KG, the single-
member GmbH & Co. KG, the unitary GmbH & Co. KG and the star-shaped GmbH & Co.
KG.¥ Similar differentiations can be found in the GmbH, for example in the form of the single-

person GmbH, the non-profit GmbH or the GmbH in the hands of public bodies.*®
3. From the Historically Grown Centre to the Newly Blossoming Periphery

The third and most recent trend is the rediscovery of previously marginalized organizational
forms. Although the GmbH, KG and AG still make up the bulk of business organizations, other
vehicles are increasingly being used in certain niche markets. These include the KGaA, of
which there are now 378, namely in the form of the GmbH or SE & Co. KGaA. As a bespoke
legal construct, it is encountered mainly in listed family companies®® and in professional
soccer.*® Even stronger growth is being seen in the European Company (SE), which now claims
801 entities. The growth in the number of KGaAs and SEs is an unmistakable sign that a
significant group of market participants continue to regard the restrictions imposed by German
stock corporation law — including mandatory employee codetermination laws — as a hindrance.
In order to achieve greater freedom of organization, they are apparently prepared to accept the
more complicated organizational structures of KGaAs and SEs. In addition, company-aftiliated
foundations are gaining in practical importance, of which there are now more than 300,*! and
according to some estimates even more than 700.%? Their growing popularity is fed by various
sources: As anchor shareholders, they ensure the long-term orientation of the company, they are
committed to the omnipresent corporate purpose by specifying a special foundation focus in
their articles of association, and they also strive to combine profit generation with promotion

of the common good.** Moreover, it remains to be seen whether cooperatives will attract even

middle ground, Christine Windbichler, Gesellschaftsrecht, 24" ed. 2017, § 73 margin no. 2: “de facto an
additional corporate form”; more forcefully, Mark Binz, GmbH & Co. KG — Quo vadis?, GmbH-Rundschau
(GmbHR) 1987, 39: “independent organizational form”; see also Hans-Joachim Mertens, GmbH & Co. und
Gesellschaftsdogmatik, GmbH-Rundschau (GmbHR) 1967, 45, 48: “Legal phenomenon sui generis”.

37 In greater detail, Fleischer (note 8), § 1 GmbHG margin no. 24 et seq.

38 See Fleischer (note 8), § 1 GmbHG margin no. 90 et seq.

39 See Holger Fleischer/Maas, Bdorsennotierte Familienunternehmen: rechtliche Grundlagen und
Gestaltungsoptionen, Der Betrieb (DB) 2021, 51; for monographic treatment, Tobias Begemann, Die SE & Co.
KGaA als Rechtsform fiir Familiengesellschaften, 2018.

40 See Christian Weber, KGaA als Rechtsform eines Proficlubs der Fuf3ball-Bundesliga, GmbH-Rundschau
(GmbHR) 2013, 631; for monographic treatment, Wolfgang Feldmeier, Die Kommanditgesellschaft auf Aktien
unter der ,,50+1 “-Regel, 2020.

41 See Jorn Block/Hermut Kormann/Reza Fathollahi, Stiftungsunternehmen in Deutschland, Zeitschrift fiir
Familienunternehmen und Strategie (FUS) 2023, 52.

42 See Hans Fleisch, in Hans Fleisch/Marc Eulerich/Holger Krimmer/Andreas Schliiter/Stefan Stolte, Modell
unternehmensverbundene Stiftung, 2016, p. 18, 19.

3 In greater detail, Holger Fleischer, Unternehmensverbundene Stiftungen und Familienunternehmen:
Kontrastmodell oder “Familiendhnlichkeit”, Zeitschrift fiir Unternehmensrecht (ZIP) 2022, 2045.



more attention in the future, also and especially as legal vessel for social enterprises.* In any
case, their considerable importance, with over 7,000 entities, 23.5 million members and 900,000

5

employees,® stands in striking contrast to their step-motherly treatment in corporate law

literature.*°
IV. Company Law and Numerus Clausus

A walk through the company law landscape in Germany cannot be undertaken without making
reference to the numerus clausus principle, a notion whose foundations in case law and legal

literature have thus far remained remarkably vague.*’
1. Numerus Clausus versus Numerus Apertus

As is the case in Austria®® and Switzerland*®, the numerus clausus is an organizational principle
of company law in Germany.*® Figuratively speaking, lawmakers do not permit tailor-made
suits, instead offering only prés-a-porter garb. Even more vividly, a prominent Swiss author
notes that a private law organization cannot appear in any costume: "It is not the Fassnachts
(carnival) principle that applies, but that of the Opera Ball."® In contrast to contract law, the
parties are therefore precluded from forming innominate organizations, whether on the basis of

foreign models or without historical or comparative legal precedent.

Contrary to popular belief, however, the numerus clausus in company law cannot claim
inevitability or its being without an alternative. This is shown by a comparative glance at
neighboring Liechtenstein. To attract foreign capital to the then impoverished country, the

legislature created a codification in 1926 featuring a globally unrivaled number of

44 On cooperatives as a vehicle supporting sustainability, Michael Denga, Genossenschaften als Vehikel der
Nachhaltigkeit, Neue Zeitschrift fiir Gesellschaftsrecht (NZG) 2022, 1179, featuring the final sentence, 1185:
“The 'rediscovery' and strengthening of this organizational form in business life is therefore desirable.”

45 Numerical data from DGRV, Zahlen und Fakten der Genossenschaften in Deutschland, 2022, p. 4.

46 Cooperatives are not, for example, treated independently in the (excellent) standard reference work by
Windbichler (note 36).

4" For a recent and detailed treatment, Holger Fleischer, Der numerus clausus im Gesellschafisrecht:
Rechtsdogmatik — Rechtsvergleichung — Rechtsékonomie — Rechtspolitik, Zeitschrift fir Unternehmens- und
Gesellschaftsrecht (ZGR) 2023, 261.

“8 See Eveline Artmann/Friedrich Riiffler, Gesellschaftsrecht, 2d ed. 2020, margin no. 16; Susanne Kalss, in
Susanne Kalss/Christian Nowotny/Martin Schauer, Osterreichisches Gesellschaftsrecht, 2d ed. 2017, § 1 margin
no. 6.

9 See Arthur Meier-Hayoz/Peter Forstmoser/Rolf Sethe, Schweizerisches Gesellschaftsrecht, 12% ed. 2018, § 11
margin no. 2 et seq.; in depth, Peter Forstmoser, Abschied vom numerus clausus im Gesellschaftsrecht?,
Festschrift Nobel 2005, p. 77.

%0 See K. Schmidt (note 36), p. 96 et seq.; Herbert Wiedemann, Gesellschafisrecht, Bd. II: Recht der
Personengesellschaften, 2004, p. 137 f.; Windbichler (note 36), § 1 margin no. 5.

51 Jean Nicolas Druey/Eva Druey Just/Lukas Glanzmann, Gesellschafts- und Handelsrecht, 12% ed. 2021, § 2
margin no. 33.



organizational forms.>? In the Materials on the Law of Persons and Companies (PGR), it was
stated: "The draft is characterized by a particular richness of forms and thus meets the idea often
expressed in practice, according to which the legislature should make as many forms as possible
available to the economic man."*® In substance, the Liechtenstein PGR in its original version
did not contain a numerus clausus principle in respect of corporate forms.>* The situation was
similar in Spain. There, the Codigo de Commercio of 1885 had deliberately opened up the
catalog of company forms in a departure from the regulatory model of the French Code de
commerce, invoking freedom of contract.> At the end of the 19th century notarial practice used
the numerus apertus principle to create the Spanish limited liability company, which was not
codified until 1953.% Finally, for a long time there was no numerus clausus for organizational
forms in Denmark either.®’ Rather, in exercising their contractual freedom, parties were free to
form a "company structure as they wished".>® However, an entry in the company register was

required for a limitation of liability.

No less remarkable is the fact that the three mentioned legal systems, which previously assumed
an open catalog of corporate forms, later moved away from this numerus apertus principle.*®

This was due in part to a lack of practical interest in innominate organizational forms and in

52 See Marxer et al., Liechtensteinisches Wirtschafisrecht, 2021, § 5 margin no. 5: “Company law should form
the basis for bringing foreign capital to Liechtenstein.”; in detail, Christoph Maria Merki, Wirtschafiswunder
Liechtenstein, 2007, p. 137 et seq.; on the reasons and backgrounds, also Holger Fleischer/Claas-Lennart
Gotz/Christian Stemberg, Das liechtensteinische Gesellschaftsrecht: Miniaturwunderland der Rechtsformen,
Wertpapier-Mitteilungen (WM) 2023 (forthcoming).

3 Wilhelm Beck/Emil Beck, Kurzer Bericht iiber die Revision des Personen- und Gesellschafisrechts, 1925, p.
11.

% See Florian Marxer, Rezeption im liechtensteinischen Gesellschafisrecht, Liechtensteinische Juristenzeitung
(LJZ 2006), 56, 59; Francesco Schurr, Die liechtensteinische Aktiengesellschaft und die Bindung ihrer Aktiondre,
Zeitschrift fiir vergleichende Rechtswissenschaft (ZVgIRWiss) 111 (2012), 339, 342.

%5 See Luis Fernandez de la Gandara, La atipicidad en derecho de sociedades, 1977, p. 281: “[...] €l
ordeniamento positivo espafiol se decide por la libertad de invencién de las formas mercantiles de sociedad.”; in
greater detail, Susana Martinez-Rodriguez, Creating the Sociedad de Responsabilidad Limitada: The Use of
Legal Flexibility in Spanish Company Law 1869—1953, Business History Review 90 (2016), 227, 229: “The
Spanish Commercial Code (1885) allowed numerus apertus for the legal form of enterprises. This means that
Spaniards could import ideas from France and elsewhere.”, 234: “During the process of developing the 1885
code, the drafting committee included a modification concerning libertad de contratacion (freedom of
contracting): the abolition of the numerus clausus principle for the menu of organizational forms. This change —
set out in the preamble and § 117 and § 122 — meant that the forms listed in the code were not the only ones
allowed (by law).”

% Elaborated in detail by Martinez-Rodriguez (note 55) 227; Susana Martinez-Rodriguez, A History of the
corporation in Spain in the twentieth century: towards Europe, in Harwell Wells (ed.), Research Handbook on
the History of Corporate and Company Law, 2018, p. 298.

57 See Peter Alsted/Soren Friis Hansen, in Gerhard Hohloch (ed..), EU-Handbuch Gesellschaftsrecht, 2001,
Ddnemark, margin no. 4: “As a special feature of Danish company law, it should be mentioned that there is no
compulsory type of company form. An exhaustive list is therefore not possible.”

%8 See Florian Kusznier, Dénisches Kapitalgesellschaftsrecht, 2003, p. 29: “Danish company law is characterized
by the civil law principle of private autonomy and the principle of freedom of contract. In particular, Danish law
allows companies to be established in an organizational form that was not previously represented in the legal
system.”

%9 See in greater detail, Fleischer (note 47), 261, 275 et seq., with further references.
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part to identified abuses. Liechtenstein took this step in the context of its corporate law reform
of 1980.%° Since then, Art. 245 para. 2 PGR unambiguously stipulates: "Private law associations

other than those provided for by law cannot exist."

For an economic justification of the numerus clausus in company law, it is helpful to compare
the parallel discussion in property law, which is already further advanced.5 Similar to the closed
catalog of property rights, the closed number of permissible company forms promotes the ease
and security of legal transactions by reducing through standardization the system costs of the
commercial register and by lowering the information costs of all parties involved.
Disadvantages of standardization from the point of view of innovativeness are mitigated in
partnership and limited liability company law by the considerable freedom of organization that
is afforded within the individual entity.®? In stock corporation law, one faces relentless reform
legislation, with frequent reference made to the field’s “perpetual state of reform”

(Aktienrechtsreform in Permanenz).%®
2. Extensions and Reductions in the Supply of Organizational Forms

The canon of organizational forms is not fixed once and for all but is instead quite subject to
change in the legal policy process. Legislators therefore have a responsibility to observe and

adapt in order to prevent an undersupply as well as an oversupply of corporate forms.%*

There has already been mention of extensions to the range of organizational forms as done by
the legislature.®® In addition, the practice of the high courts can cautiously expand the available

spectrum.® One example is a company in the process of formation (“Vorgesellschaft”) as a "sui

80 See Francesco Schurr, Liechtenstein, in Simon Laimer/Christoph Perathéner (eds.), Gesellschaftsrechtliche
Nebenabreden in Europa, 2013, p. 217, 220: “With the company law reform of 1980, the numerus clausus
controlling company forms was introduced in Liechtenstein [...].””; more generally, Anton Gubser, Grundriss der
Liechtensteinischen Gesellschafisrechtsreform 1980, 1980.

b1 In greater detail as to the text that follows, Fleischer (note 47), 261, 275 et seq.; see also Bram Akkermans,
The principle of ‘numerus clausus’in European property law, 2008; Christian von Bar, Gemeineuropdisches
Sachenrecht, vol. 1, 2015, § 1 margin no. 58 et seq.; Holger Fleischer, Der numerus clausus der Sachenrechte im
Spiegel der Rechtsékonomie, Festschrift Schifer, 2008, p. 125, 127 et seq.; Thomas W. Merrill/Henry F. Smith,
Optimal Standardization in the Law of Property, 110 Yale L.J. 1 (2000).

62 See above 11 2.

83 Wolfgang ZolIner, Aktienrechtsreform in Permanenz — Was wird aus den Rechten des Aktiondirs?,
Aktiengesellschaft (AG) 1994, 336.

84 Like-minded in a larger context, Christoph A. Kern, Typizitdit als Strukturmerkmal des Privatrechts, 2013, p.
517: “Especially under the constraint of form, the ability to innovate must be ensured on the one hand by an
attentive legislator who — supported by case law and literature — recognizes extinguished as well as new needs
and adjusts the circle of available forms accordingly, without lapsing into actionism.”

8 See above 11 3.

8 See Holger Fleischer, Gesetz und Vertrag als alternative Problemlisungsmodelle im Gesellschafisrecht,
Zeitschrift fiir das gesamte Handels- und Wirtschaftsrecht (ZHR) 168 (2004), 673, 680; K. Schmidt (note 35), p.
97.
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generis form of organization".®” The GmbH & Co. KG, which is not strictly speaking an
organizational form in its own right, acts like one de facto.®® The situation is similar with the

Kapitalgesellschaft & Co. KGaA.%°

An additional softening of the numerus clausus principle has taken place since the turn of the
millennium through the back door of international company law. Following the ECJ's Centros
ruling’® on the freedom of establishment, the German Federal Court of Justice (BGH) saw itself
obliged to switch from the long-standing real seat theory — which also meant the non-
recognition of foreign companies in Germany’® — to the incorporation theory.’? Since then, this
change in approach has applied not only to companies from EU states but also to EEA foreign
companies as well as to companies from other states on the basis of international corporate
conflict law.” Formally, this does not affect the numerus clausus limiting company forms in
Germany because the incoming companies are recognized "as such", i.e. as companies under
foreign law.”® In fact, however, the freedom of choice for company founders has been
considerably extended: Although they still cannot create a Liechtenstein private law Anstalt in
the costume of German law, founders can, by virtue of the EEA Treaty, have direct recourse to

the Liechtenstein original.”

In contrast with the inclusion of new forms of associations, legislators can also abolish old,
obsolete organizational forms.”® Some of them died out long ago and have been forgotten, such
as the “Pfinnerschaft”, in which people joined together to exploit a salt spring.”’ Others,
regardless of their considerable tradition, were later deleted from the catalog of corporate forms.

This will be discussed separately, below.”®

5" BGHZ 169, 70 margin no. 10; fundamentally BGHZ 21, 242: “A GmbH in the process of formation is not a
civil-law company but an organization subject to a special law consisting of the founding regulations given in the
GmbH Act or in the articles of association and also in the law of the incorporated GmbH, insofar as it does not
require registration.*

% On this point, see also the text corresponding to note 35 along with the provided references.

8 Pathbreaking BGHZ 134, 392; on the 25th anniversary of this decision, Daniel Otte, 25 Jahre
Kapitalgesellschaft & Co. KGaA — eine Rechtsformalternative mit Zukunft?, Betricbs-Berater (BB) 2022, 461.
O ECJ, Slg. 1999-1-1459.

1 On this topic, Miinchener Kommentar zum GmbH-Gesetz/Marc-Philippe Weller, 4™ ed. 2022, Introduction,
margin no. 346: “Due to the numerus clausus limiting company forms under German corporate law, foreign
corporations to which German law applies on the basis of the real seat theory are not recognized in Germany.”
2 See BGHZ 154, 185.

73 In greater detail, Weller (note 71), Introduction, margin no. 360 et seq.

" See ECJ Neue Juristische Wochenschrift (NJW) 2002, 3614 — Uberseering; taken up by BGHZ 154, 185, 189:
“This is because the plaintiff did not assert and sue for its rights as a partnership, but as a Dutch BV. It has thus
made use of its freedom of establishment guaranteed by the EC Treaty. This means that the legal capacity of the
plaintiff as a Dutch BV must be respected.”

5 See BGH NJW 2005, 3351: Liechtenstein stock corporation.

76 See Fleischer (note 66), 673, 680; K. Schmidt (note 35), p. 97.

" See Rudolf Miiller-Erzbach, Das Bergrecht Preuf3ens und des weiteren Deutschlands, 1916, p. 231 f.

8 Described in greater detail at VII, below.
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V. Regulatory Techniques for New Organizational Forms and Other Frameworks

Where there is a need to make further additions to the array of legal forms in Germany, three
statutory regulatory techniques are available for this purpose, supplemented by the possibility

of private certification.
1. Entirely New Organizational Form

The most significant but also the most costly reform step is the creation of an entirely new
organizational form. German lawmakers have not undertaken this step since they created the
GmbH in 1892; formulated essentially without any practical clues (“gewissermaflen am griinen
Tisch™),” it was an "artificial creation without historical or comparative legal model”.® Strictly
speaking, the supranational companies do not constitute genuine new creations either, because
their respective regulations or implementing laws refer broadly to national OHG law (§ 1
EWIVAG), stock corporation law (Art. 9 lit. ¢ ii SE Regulation) or cooperative law (Art. 8 lit.
c ii SCE Regulation). They therefore represent only the tip of an iceberg, the largest part of

which remains hidden in the sea of national legal forms.8

More recently, though, the Stiftung Verantwortungseigentum has been seeking to create a
completely new legal form with its project focused on a "corporation with tied assets"
(“Gesellschaft mit gebundenem Vermdgen, GmgV”). Whereas the June 2020 and February
2021 drafts of an independent expert group still conceived the organizational structure as a
subtype of the GmbH,% a paper issued by the foundation in March 2023 concluded that this
path was "not [any longer] practicable".®® Instead, an independent organizational form is to be
developed because "none of the existing organizational forms meet the needs of entrepreneurial
practice for an unbureaucratic, feasible — both financially and in terms of personnel — and legally

secure structure satisfying the specified parameters".3* The paper then explains the proposed

9 F. Neukamp, Die deutschen Gesellschaften mit beschrinkter Haftung, eine neue Gesellschafisform, Zeitschrift
fiir Volkswirtschaft, Socialpolitik und Verwaltung 8 (1899), 337, 338.

8 Fleischer (note 7), Introduction, margin no. 50; dhnlich Fritz Rittner, Die deutsche GmbH nach der Reform von
1980, Zeitschrift fiir schweizerisches Recht (ZSR) 161 (1982), 171, 182: “Test-tube baby from 1892”.

8 For earlier observations in this sense as regards the project of a European company, P.M. Storm, Statute of a
Societas Europaea, Common Market Law Review (CMLR) 1967/68, 265, 275: “like the top of an iceberg whose
greater part is submerged in an ocean of municipal law and social and economic welfare”.

82 See Anne Sanders/Barbara Dauner-Lieb/Simon Kempny/Florian Méslein/Riidiger Veil, Entwurf eines Gesetzes
fiir die Gesellschaft mit beschrdnkter Haftung mit gebundenem Vermégen; partly printed in GmbH-Rundschau
(GmbHR) 2021, 285; see also Vera Obernosterer, Die GmbH mit gebundenem Vermdgen — eine GmbH mit
beschrdnkter Niederlassungsfreiheit?, GmbH-Rundschau (GmbHR) 2023, 434 margin no. 10 et seq.

8 Stiftung Verantwortungseigentum, paper from 1 March 2023, p. 1; see also Frankfurter Allgemeine Zeitung,
14.3.2023: “Companies without dividends”.

8 Stiftung Verantwortungseigentum (note 83), p. 8.
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new organizational form in detail, differentiating it from a foundation, a cooperative or a

gGmbH. %

Legislators in Austria announced in 2020 the creation of a new capital corporate form for
startups and innovative companies®® which is to be marketed as an "Austrian Limited" and for
which two law firms have subsequently developed a regulatory concept.®” The preference for a
completely new corporate form as opposed to a reform of the GmbH and the AG is explained
by the volume of new regulations that have been proposed and by the interest and attention that
the new form should generate for Austria as a hospitable location for entrepreneurs.®® As in the
case of Poland® and Greece,*® the aim is to move away as far as possible from the mustiness
of traditional organizational forms® — it is, however, a regulatory approach which has met with
little approval in Austrian corporate law scholarship.®? To the surprise of many observers, the
Ministry of Justice presented at the end of May 2023 a draft bill for a new company form called
“Flexible Company” (FlexCo).*® Contrary to the original plans, this is not an entirely new

organizational form. Instead, it will be based on the Austrian Limited Liability Companies Act.
2. Subtypes

The "small solution" is a subtype (Rechtsformvariante, literally “legal form variant”) that builds
on the foundation of an established organizational form and adds some special rules to it.% In
recent times, this has always been the method of choice for reform-minded legislators in

Germany: according to the legislative materials, both the UG (§ 5a GmbHG)® and the PartG

8 See Stiftung Verantwortungseigentum (note 83), p. 8 f.

8 For classification, Sonja Bydlinski, Einfiihrung zum 9. Wiener Unternehmensrechtstag: Reform des
Gesellschaftsrechts, in Susanne Kalss/Ulrich Torggler (eds.), Reform des Gesellschaftsrechts, 2022, p. 1 et seq.
with further references.

87 Johannes Reich-Rohrwig/Philipp Kinsky/Sixtus-Ferdinand Kraus, Austrian Limited. Eine Startup-freundliche
neue Rechtsform, 2021.

8 See Reich-Rohrwig/Kinsky/Kraus (note 87), p. 3, 23 et seq.

8 On the Polish PSA, Ariel Mazgaj/Marcin Mucha, The New Kid on the Block on the European Market for
Corporate Legal Forms: A Polish Laboratory for a Modern Close Corporation, European Company Law 17
(2020), 46.

% On the Greek IKE, Evanghelos Perakis, The New Greek Hybrid: The Private Company (“IKE "), Festschrift
Baums, 2017, vol. II, p. 903.

% For a general discussion of this pro-argument — which also faces weighty contra-arguments — Fleischer (note
23) 827, 830: “This has the advantage that you can cast off the ballast of the old legal form(s) and leave behind
their damaged reputation.”

92 See Simon Drobnik, Discussion report, in Kalss/Torggler (note 86), p. 43: “Ulrich Torggler opened the
discussions on the presentations made by Sonja Bydlinski and Chris Thomale and observed that there was a
broad consensus among professors that there was actually no need for a new form of corporation - a good GmbH
and a good AG was all that was needed.”; see also Chris Thomale, ibid, p. 9, 28 et seq.

93

% Conceptually for Germany, Jan Lieder, Rechtsformvariante und Rechtsscheinhaftung: Ein Beitrag zur
Institutionenbildung im Gesellschaftsrecht, Festschrift 25 Jahre Deutsches Notarinstitut, 2018, p. 503, 514 et seq.
% See Begr. RegE MoMiG, BT-Drs. 16/6140, p. 32; see also OLG Niirnberg Neue Zeitschrift fiir
Gesellschaftsrecht (NZG) 2014, 422.
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and PartG mbB (§ 1 para. 4 PartGG)% belong to this category, as do the investment stock
corporation (§ 108 para. 2 KAGB) and the investment limited partnership (§ 124 para. 1
sentence 2 KAGB).” The same applies to the Joint-Stock Shell Corporation (BMAG), although
the draft bill refers to it terminologically as a "special organizational form"

(Sonderrechtsform).%®

The charm of a subtype lies both in its regulatory efficiency for lawmakers and in advantages
for legal practitioners: the latter have lower learning costs and can continue to draw on their

accumulated wealth of experience in court decisions and contractual practice.*

The distinction between an original organizational form and a mere subtype can sometimes
create difficulties.!® The issue is of practical relevance at the national level as relates to the
generally applicable regime of rules,'® and it is relevant at the Union level in terms of the
applicability of individual directives. In France, this issue played a certain role during the
preliminary stages of the conception of the société par actions simplifiée,'? and in Germany,
more recently, it was of significance in connection with the question of whether a company with
tied assets is to be classified as a "GmbH" within the meaning of Annex II of the Company Law
Directive, as such classification would have the consequence that the protection of tied assets

by means of a conversion barrier would be contrary to Union law.%

3. Legal Status

% See Begr. RegE PartGG mbB, BT-Drs. 17/10487, p. 13, 17, 18.

9 See Begr. RegE AIFM-UmsG, BT-Drs. 17/12294, p. 241, 247, 249.

9% See BMF, RefE eines Zukunftsfinanzierungsgesetzes vom 12.4.2023, p. 88; critically, Rafael Harnos,
Unternehmensrechtliche Vorschidge im Referentenentwurf des Zukunftsfinanzierungsgesetzes, Aktiengesellschaft
(AG) 2023, 348 margin no. 34 note 164.

9 See Holger Fleischer, Internationale Trends und Reformen im Recht der geschlossenen Kapitalgesellschaft,
Neue Zeitschrift fiir Gesellschaft (NZG 2014), 1081, 1089, with further references.

190 For a recent discussion on a company with tied assets, see Obernosterer (note 82), 434 margin no. 10 et seq.
101 See Lieder (note 93), p. 503, 526: “Legal provisions and principles applicable to the basic form shall apply to
the legal form variant, unless special rules conflict with them.”

102 See Joelle Simon, La SAS: histoire d’un succés, in Conac/Urbain-Parleani (eds.), La Société par Actions
Simplifiée (SAS), 2016, p. 37, 44.

103 See Obernosterer (note 82), 34 margin no. 23 et seq.; see also Caspar Behme, Umwandlungssperre bei der
Gesellschaft mit gebundenem Vermogen, ZRP 2023, 37, 39: “If the German legislature wishes to avoid a conflict
with the Company Law Directive, it would be advisable to establish a company with tied assets as an
independent legal form outside the GmbHG.”
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A third regulatory technique stands opposite these first two, and it is referred to internationally

"105 or "legal certification".!®® Here, the legislature

as "legal status",}%* "legal qualification
provides certain special rules that are available to several or all company forms as a regulatory
option. Early examples of this approach can be found in Belgium, where in 1995 the société a
finalité sociale was created, and in Finland in 2003 with a law on social enterprises.'%’ A better-
known example is the Italian societa benefit of 2016, which, unlike the U.S. benefit corporation,
is not a subtype but, with its dual purpose, is available to all partnerships, corporations and
cooperatives.’®® The same applies to the 2019 French société a mission, which is a status that
all commercial companies can acquire.'®® Since 2017, AGs, GmbHs and cooperatives in
Luxembourg have been able to acquire the legal status of société d'impact societal,**° and, since
2022, Spain has offered the sociedade de beneficios e interés comun for AGs and GmbHs,!! a
status which, however, still awaits further shaping through a regulation. In Germany, although

operating from a somewhat different perspective, companies with tax non-profit status can be

classified under a similar type of heading, the available forms being a gGmbH (§ 4 GmbHG),

104 J.S. Liptrap, The Social Enterprise Company in Europa: Policy and Theory, J. Corp. L. Stud. 20 (2020), 495,
496 note 1; OECD, Policy Guide on Legal Frameworks for the Social and Solidarity Economy, 2023, p. 45 et
seq.; see also Sofie Cools, Social Entrepreneurship: The Choice Between Labels, Variants, Dedicated and
Conventional Corporate Forms, European Company and Financial Law Review (ECFR) 2023, 85.

105 Antonio Fici, Models and Trends of Social Enterprise Regulation in the European Union, in Henry
Peters/Carlos Vargas Vasserot/Jaime Alcalde Silva (eds.), The International Handbook on Social Enterprise Law,
2023, p. 153, 165 et seq.

16 Carol Liao/Elsir U. Tawfik/Pat Teichreb, The Global Enterprise Lawmaking Phenomenon: State Initiatives on
Purpose, Capital and Taxation, (2019) 36 Windsor Y B Access Just 84, 97 et seq.

107 For Belgium: Loi du 13 avril 1995; see David Hiez, The Suitability of Belgian Law to B Corp, in
Peters/Vargas Vasserot/Alcalde (note 105), p. 441, 445 et seq.; this legal status was abolished by the Belgian
legislator in 2019; see Cools (note 104), 85, 98 et seq.; for Finland Law Nr. 1351/2003 from 31 December 2003;
in greater detail, Harry Kostilainen/Eeva Houtbeckers/Pekka Péattiniemi, A New Typology of Social Enterprise in
Finland: Capturing the Diversity, in Jaques Defourny/Marthe Nyssens (eds.), Social Enterprise in Western
Europe, 2021, p. 52, 55 et seq.

108 See Marco Cian, in Marco Cian, Diritto delle societa, 2020, p. 50: “non un nuovo tipo societario”.

109 See Jean-Noel Guerini, in Rapport Lescure et al., N° 1237, Assemblée Nationale, Enregistré a la Présidence
de I’Assemblée nationale le 15 septembre 2018, Tome II, p. 127: “[Ce] statut se cumulera avec les statuts
existants: société anonyme a mission; société par actions simplifiée (SAS) a mission; société a responsabilité
limitée (SARL) a mission; entreprise unipersonnelle a responsabilité limitée (EURL) a mission. Il ne s’agit pas
de créer un statut d’entreprise supplémentaire.”; for comparative treatment, Holger Fleischer/Yannick Chatard,
Gesetzliche Zertifizierung nachhaltiger Unternehmen: Die franzdsische “société a mission”, Neue Zeitschrift fiir
Gesellschaftsrecht (NZG) 2021, 1525.

110 Loi of 12 December 2016.

11T ey no. 18/2022 of 28 September 2022.



16

a gUG,M2 a gAG'® and, according to the prevailing view, a geG;!** they cannot however be

classified as non-profit partnerships.'?®

The essential advantage of a legal status lies in its holistic and universal approach to business
association: it is open to all forms of companies equally or at least to several of them.!® As a
result, company founders can choose the organizational form that seems most suitable for their
purposes.'!’ This makes a prior change of form unnecessary and also eliminates the need for

further conversion processes if the status requirements are no longer met at a later date.®

4. Private Certification

Finally, the possibility of private certification should also be considered. This is gaining in
importance internationally, especially in the area of sustainability: Instead of "good products",
"good (capital) companies" are certified.*® The prototype is the Certified B Corporation, or B
Corp for short, a private seal of approval from the non-profit organization B Lab, headquartered
in Pennsylvania.'?® This seal is awarded after successful completion of a standardized private
certification process (B Impact Assessment) and should not be confused with the Benefit
Corporation as a statutory organizational form, even though the same idea founders stand
behind both.'?! The B Corp is now a globally established seal of approval, with over 5,000
certified B Corporations being found in more than 70 countries and in over 150 different
industries.'?2 For Germany, the B Corp Directory now includes around 50 entries ranging across

12 different business sectors. In addition, interested companies can also make use of domestic

112 BGH NZG 2020, 781.

113 See Iris Rozwora, Die gemeinniitzige Aktiengesellschaft als Akteurin der Zivilgesellschaft, 2021.

114 See Lena Oldemeier/Bjorn Seeck, Genossenschaft und Gemeinniitzigkeit, Zeitschrift fiir das Recht der Non
Profit Organisation (npoR) 2023, 16.

115 See Manfred Orth, Gemeinniitzige Personengesellschafien, Deutsches Steuerrecht (DStR) 2022, 864; for
changes de lege ferenda Frauke Wedemann, Gemeinniitzige Personengesellschaften? Neue Zeitschrift fiir
Gesellschaftsrecht (NZG) 2016, 645.

116 See Fleischer/Chatard (note 109), 1525, 1531; Karsten Engsig Serensen/Mette Neville, Social Enterprises:
How Should Company Law Balance Flexibility and Credibility?, EBOR 2014, 267, 281.

117 Forcefully supporting this view, Antonio Fici, 4 European Statute for Social and Solidarity-Based Enterprise,
2017, p. 21.

118 See Fleischer/Chatard (note 109), 1525, 1531; S@rensen/Neville (note 116) 267, 277 f.

119 See Martin Burgi/Florian Méslein (eds.), Zertifizierung nachhaltiger Kapitalgesellschaften, 2021.

120 For monographic treatment, Chris Marquis, Better Business. How the B Corp Movement is Remaking
Capitalism, 2020.

121 In greater detail, Holger Fleischer, Die US-amerikanische Benefit Corporation als Referenz- und
Vorzeigemodell im Recht der Sozialunternehmen, Aktiengesellschaft (AG) 2023, 1 margin no. 3 et seq., with
further references.

122 In greater detail https://www.bcorporation.de.
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certification mechanisms: TUV Rheinland, for example, offers the "Sustainable Corporate

1,123 1.124

Governance" seal,” and for non-profit companies there is the "PHINEO Wirkt!" sea

One advantage of private certification is that it relies exclusively on market forces and does not
require any legislative support.!?® In addition, competition between rival certifiers could
facilitate the search for tailored certification criteria and effective autonomous control

mechanisms. %
VI. Comparative Templates for New Company Forms

Looking ahead, an appealing question is whether there is still room for new organizational
forms in German law. This query will be addressed here by way of a brainstorming session.
Foreign forms of association for which there is (as of yet) no equivalent in Germany may serve
as a source of inspiration.'?” The focus is on collecting ideas; evaluation and criticism are
reserved for future publications. However, in instances where corresponding proposals for a

legal import to Germany already exist, this will be briefly noted.
1. The LLP and Civil Law KG

In the field of partnership law, one prominent author has for two decades unceasingly advocated
a German LLP.1?8 Alternatively, another legal commentator argues in favor of a partnership with
limited liability: In terms of added value as compared to the status quo of corporate law, it
would be tailored precisely to the needs of owner-managed businesses having few partners and,
in particular, it would provide founders with low-threshold and low-cost access to a partnership
enjoying limited liability.!?® Following a similar approach, Austrian authors have recently
proposed a KG mbH instead of the GmbH & Co. KG, which they claim is inefficient because
it requires the establishment and maintenance of two legal entities and entails complicated

contractual arrangements so as to operate as a single company.**® For the time being, however,

128 hitps://www.tuv.com/Germany/de/znu-standard.html.

124 https://www.phineo.org./wirkt-siegel.

125 In this regard, Gerald Spindler, Social Purposes in German Corporate Law and Benefit Corporations in
Germany, in Peters/Vargas Vasserot/Alcalde Silva (note 105), pp. 585, 595, concludes: "There is no need to
introduce a specific benefit corporation form as long as certification mechanisms are in force and have a
significant impact on the market."

126 See Florian Moslein, Zertifizierung nachhaltiger Kapitalgesellschaften: Regimevergleich und flankierende
Mapfnahmen, in Burgi/Moslein (note 119), pp. 3, 11.

127 Many of them are discussed in Holger Fleischer (ed.), Rechtsformneuschopfungen im in- und auslindischen
Gesellschaftsrecht, 2024 (forthcoming).

128 See Martin Henssler, Die “Limited Liability Partnership” des US-amerikanischen Rechts, Festschrift
Wiedemann, 2002, pp. 907, 927 et seqq.; see additionally, Sabine Otte-Grébener, Reform des
Personengesellschafisrechts, Festschrift Seibert, 2019, pp. 613, 621 et seq.

129 A5 contended by Erik Réder, Die Personengesellschaft mit beschréinkter Haftung, Zeitschrift fiir das gesamte
Handels- und Wirtschaftsrecht (ZHR) 184 (2020), 457.

130 Ulrich Torggler, KG mbH statt GmbH & Co. KG, in Kalss/Torggler (note 86), p. 49.
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this proposal seems to be no more likely to materialize than a similar and previous push in

Switzerland for a limited liability partnership®3

or than the earlier German proposals for a
commercial partnership on contributions.*®? Legislators responsible for reforming the MoPeG
have dismissed these and other proposals with silence, primarily for reasons of political

expediency.'*®

A second blank space in the tableau of legal forms in terms of partnership law concerns the
unavailability of a combination of partners subject to, respectively, unlimited and limited
liability in a civil law partnership, i.e. a type of civil-law limited partnership.!3* The regulation
on the societa semplice in Art. 2267 Para. 1 of the Italian Codice civile provides a comparative
legal model for this.!®® The objection that an inexpensive subtype is already available in the
form of the UG ignores the fact that, from the point of view of demand, it is a question of
recognizing the increased benefits that would result from having a choice between limited

liability corporations and partnerships.t%’
2. Benefit Corporations and Social Cooperatives

A "lack of ethical corporate forms"*3® has recently been diagnosed in the growing field of social

enterprises in Germany. In seeking a remedy, one could think of a German version of the US

181 peter Bockli, Partnerschaft mit beschrénkter Haftung — ein Vorschlag de lege ferenda, Festschrift Nobel,
2005, p. 18; Dorothea Herren-Senn, Die vorgeschlagene Partnerschaft mit beschrdnkter Haftung (PGmbH),
SZW 2008, 269.

132 See Arbeitskreis GmbH-Reform, Handelsgesellschaft auf Einlagen: eine Alternative zur GmbH & Co. KG,
1971; most recently, see also the proposal for a fully limited liability partnership (KGmbH) by Hendrik
Jacobsen, Vorschlag zur Ergdnzung des MoPeG um eine KGmbH als vollstindig haftungsbeschrdnkte
Personengesellschaft, Deutsches Steuerrecht (DStR) 2020, 1259.

133 From the internal perspective of the Federal Ministry of Justice Eberhard Schollmeyer, Der Mauracher
Entwurf, in Zeitschrift fir Unternehmens- und Gesellschaftsrecht (ZGR) Special Issue 23: Modernisierung des
Personengesellschaftsrechts, 2021, pp. 29, 34: "On the other hand, the following should be considered with
regard to the proposed legislation: For some companies, a partnership with limited liability would offer the
prospect of being able to get rid of their general partners, who are subject to co-determination pursuant to
Section 4 (1) of the German Co-Determination Act, without further ado. This would certainly become the subject
of an intensive political discussion. Its outcome and thus the success of the entire modernization project would
be uncertain."

134 In this regard, see the earlier discussion of Holger Fleischer/Peter Agstner, Personengesellschaften in
Deutschland und Italien, Rabels Zeitschrift fiir ausldndisches und internationales Privatrecht (RabelsZ) 81
(2017), 299, 328 et seq.; for the option of sum-limited liability according to the KG model, see also Volker
Beuthien, Neue Zeitschrift fiir Gesellschaftsrecht (NZG) 2011, 481, 488.

135 See Fleischer/Agstner (note 134), 299, 337, offering the following addition: "There may also be a practical
need for this in Germany, without it always being necessary to refer a small commercial GbR or an asset
management company to the registration option under § 105 I HGB."

136 As suggested by the Federal Ministry of Justice, Mauracher Entwurf fiir ein Gesetz zur Modernisierung des
Personengesellschaftsrechts, 2020, Begriindung, p. 116; see also Begr. RegE MoPeG, BT-Drucks. 19/27635, S.
165.

137 See Holger Fleischer, Annéiiherungen an den Mauracher Entwurf fiir ein Gesetz zur Modernisierung des
Personengesellschafisrechts, in Zeitschrift fiir Unternehmens- und Gesellschaftsrecht (ZGR) Special Issue 23:
Modernisierung des Personengesellschaftsrechts, 2021, pp. 1, 6 f.

138 Christine Windbichler, Gibt es ein ,, Sozialmodell* des Gesellschafisrechts?, Festschrift Singer, 2021, p. 731;
more generally, see also Anja Mittwoch, Nachhaltigkeit und Unternehmensrecht, 2022, p. 260 et seq.
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benefit corporation'®® that was created in 2010.1*° Operating under company law, it would entail
a legally prescribed dual purpose ("profit & purpose") with mandatory reporting obligations
and additional enforcement mechanisms; these properties could be replicated by means of party
agreement — i.e. private autonomy — in the GmbH and AG, but not with the same binding
force.}*! Instead of being a subtype, a German benefit corporation could also be constituted as

a legal status, following the Italian and French models.

On the other hand, one might consider a German social cooperative, with priority given to the
entity’s social mission, to extensive restrictions on distributions, and to equal participation of

all members,'*

as was introduced in France, Portugal, Spain and numerous other jurisdictions
on the model of the Italian cooperativa sociale**® that was created in 1991.1%* The added legal
value of such a cooperative would lie in the fact that it is not limited to promoting the interests
of members but also allows the pursuit of independent social purposes, something which is not

covered by § 1 GenG to date.'®®
3. Business Trusts and Trust Enterprises

In the area of foundations and foundation substitutes, the U.S. business trust stands out in
comparative law. Under the name "Massachusetts trust", it was a fierce competitor to the
corporation'*® at the end of the 19th and the beginning of the 20th century, and it also attracted
attention in Germany.'#’ The Delaware legislature codified the organizational structure in 1988

in order to avoid any legal uncertainties.'*®

Alternatively, one might think of legal reception of the Liechtenstein trust enterprise

(Treuunternehmen), which was introduced there in 1928 on the model of the Massachusetts

139 Most recently, Fleischer (note 121), 1, with further references.

140 See Benjamin Momberger, Social Entrepreneurship: im Spannungsfeld zwischen Gesellschafts- und
Gemeinniitzigkeitsrecht, 2015, p. 312 et seq.; rejecting the idea, Mathias Habersack, Gemeinwohlbindung und
Unternehmensrecht, Archiv fiir civilistische Praxis (AcP) 220 (2020), 594, 646 et seq.

141 See Fleischer (note 121), 1 para. 47.

142 Momberger (note 140), p. 307 ff.

143 |_egge no. 381/1991; on its rapid acceptance, A. Thomas, The Rise of Social Cooperatives in Italy, Voluntas
15(3) (2004), 243; for comparative treatment, see Oscar Kiesswetter, Genossenschaften Made in Italy - Ein
Erfolgsbericht, 2018, pp. 73 ff, 86 ff.

144 See Daniel Hernandez Céceres, Social Enterprises in the Social Cooperative Form, in Peter/Vargas
Vasserot/Alcalde Silva (note 105), p. 173 et seq.

145 See Beuthien (note 6), Einl Rn. 2: "They [= German cooperatives] therefore (unlike the French économie
sociale in particular) do not pursue any public service objectives, and charitable activity may only be a secondary
purpose for them"; in detail Momberger (note 138), pp. 79 f., 308 f.

146 See John Morley, The Common Law Corporation: The Power of the Trust in Anglo-American Business
History, 116 Col. L. Rev. 2145 (2016).

147 See Rudolf F. Goldschmidt, Investment Trusts in Deutschland, 1932; Ernst Heymann, Festschrift Brunner,
1910, p. 473.

148 See James D. Cox/Thomas Lee Hazen, Business Organizations Law, 5 ed. 2020, p. 42 et seq.
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business trust.1*° It can be structured as a trust company without legal personality (a genuine
business trust) or — more relevant in practice — as a legal entity (a non-genuine business trust)
(Art. 932a 8§ 1 PGR). In the latter case, it is a legal entity that parallels an AG or GmbH, but
with the special feature that trust law regulations are applicable to it.**° Its possible fields of
application lie in the operation of a business or in the long-term planning of family assets.'®* In
contrast to a trust enterprise, we also encounter trusts (trusteeship), which Liechtenstein was
the first continental European country to regulate in the PGR®2 and which are not a legal entity.
In practice, they are, for instance, used instead of a foundation for the administration of family

assets and generally as an instrument facilitating international estate planning.'®3
4. Establishments and Segmented Legal Persons

From the rich treasure trove of the PGR, one could also consider reception of the private-law
establishment (Anstalt),™® a "genuine [Liechtenstein invention] without direct foreign
ancestors".® Its originality derives from its constituting an "intermediate structure between
corporations and foundations",*®® as it can be structured both with and without members. Art.
534 para. 1 PGR defines it as a legally independent and organized company having its own
legal personality which is dedicated to permanent economic or other purposes. The supreme
body are the “holders of the founder's rights” (Inhaber der Griinderrechte), who — unlike in the

case of a foundation — remain masters of the institution even after its establishment.®’

Also envisaged in the original version of the PGR of 1926 was a segmented entity having legally
independent divisions, a structure which is experiencing a renaissance with the introduction of
the Protected Cell Company (PCC) in 2014, based on models from Guernsey and Delaware.%®
Functionally related to corporate group law, it enables targeted risk management by allowing
division into different segments with a liability-isolating effect under the umbrella of one and

the same company. However, the Liechtenstein legislature has granted the PCC only a narrow

149 See Marxer et al. (note 51), para. 11.1; Alexander Schopper/Mathias Walch, Trusts, Treuunternehmen und
besondere Vermogenswidmungen in Liechtenstein, 2023, para. 1278.

150 See Schopper/Walch (note 149), para. 1263.

151 See Schopper/Walch (note 149), para. 1291 £.

152 See Marxer et al. (note 51), para. 10.2; on proposals for the introduction of a Swiss trust, most recently Adrian
Pliiss, Einfiihrung des Trusts in die schweizerische Rechtsordnung?, Schweizerische Zeitschrift fiir
Wirtschaftsrecht (SZW) 2023, 320.

158 See Marxer et al. (note 51), para. 10.1.

1% Monographically, Maximilian Dejaco, Die privatrechtliche Anstalt im liechtensteinischen Recht, 2020.

155 F. Marxer (note 54), 56, 60.

16 Beck/Beck (note 50), p. 29.

157 See Marxer et al. (note 51), para. 8.28 ff.

138 For a closer analysis, Francesco Schurr/Ines Wohlgenannt, Einfiihrung der segmentierten Verbandsperson in
das liechtensteinische Personen- und Gesellschaftsrecht, Liechtensteinische Juristenzeitung (LJZ) 36 (2015), 23
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scope of application, namely non-profit or charitable purposes; the acquisition, management
and exploitation of holdings in other companies; the exploitation of copyrights, patents,
trademarks and designs; and deposit guarantee and investor protection schemes (Art. 43 para.
1 PGR).

5. Decentralized Autonomous Organization LLC

As far as concerns new organizational forms for blockchain-based companies, a subtype from
the United States has recently attracted attention also in Germany. Here, we are referring to the
Decentralized Autonomous Organization LLC, which the state of Wyoming brought into being
in mid-2021 through an annex to its LLC Act.*® Following this model, one could also think
about the introduction of a "crypto company" in Germany, which would create a legally secure
organizational framework with DAO-specific regulations and limited liability for DAO

participants.'®

VII. Elimination of Organizational Forms

Biodiversity is not an absolute value in the corporate animal kingdom. Traditional company
forms therefore do not enjoy species protection at any price; rather, they must assert themselves
in competition with other organizational forms.'®* As a result, from time to time a thinning of
the canon of legal forms by removal of outdated corporate forms may also prove to be

reasonable or even necessary.
1. Extinct Species

A striking example of an extinct species is the mining company (bergrechtliche
Gewerkschaft).1%? Hardly known today, it was the dominant form of organization for mining

firms for almost 800 years®® — long before the AG, the cooperative and the GmbH saw the light

159 Wyoming Decentralized Autonomous Organization Supplement, SF0038, 66 Leg., Gen. Sess. 2021; for
comparative analysis, see, for example, Holger Fleischer, Ein erstes Rechtskleid fiir die Decentralized
Autonomous Organization: Die Wyoming DAO LLC — Vorbild auch fiir Deutschland?, Zeitschrift fur
Wirtschaftsrecht (ZIP) 2021, 2205; monographically, Bjorn Mienert, Decentralized Autonomous Organizations
(DAOs) and Corporate Law, 2022.

160 In greater detail, Fleischer (note 159), 2205, 2211 et seq.; Sophia Schwemmer, Dezentrale (autonome)
Organisationen, Archiv fur civilistische Praxis (AcP) 221 (2021), 555, 570 et seq.

161 See Holger Fleischer, Entstehen und Vergehen von Gesellschaftsformen am Beispiel der bergrechtlichen
Gewerkschaft, Festschrift Grunewald, 2021, p. 209, 222: "While one will not discard a historically evolved and
proven form of organization without reason, there is in like manner no 'species protection' for endangered forms
of corporations."

162 In detail, Fleischer (note 161), p. 209.

183 Succinctly, Gunther Kiihne, Das Ende der bergrechtlichen Gewerkschaft, Zeitschrift fiir das gesamte
Genossenschaftswesen (ZfgG) 32 (1982), 183: "probably the most traditional legal institution of German
corporate law".
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of day.'®* Its legal fate was sealed in Germany in 1982, and it had already been phased out in
Austria in 1954.1%° The reason given by legislators was that the number of mining companies
having typical mining purposes had been extraordinarily low in the preceding years and that
corporate forms not specific to mining were quite sufficient for mining operations.'®
Independently of this, the explanatory memorandum accompanying the reform highlighted
serious deficits in the mining companies — as existing under mining legislation — with regard to
creditor protection.'®” The situations was quite similar for the partnership shipping company
(“Partenreederei”). Because hardly any such companies had been newly founded and because
its number continued to shrink, the organizational form was eliminated by the legislature in
2013.%8 The fact that both the mining company and the partnership shipping company were
sector-specific legal forms is perhaps no coincidence. The next candidate for removal in the
medium term could be the mutual insurance association (“VVaG”),%° the "wallflower of all
n 170

German commercial companies",”"” a form whose number is steadily decreasing as entities are

converted into stock corporations in the course of ongoing demutualization.

The decision to reduce the numerus clausus of organizational structures brings with it an
obligation of legislative aftercare. Lawmakers must cushion the consequences of such an
abolition for the involved parties by means of appropriate measures, e.g. through transitional
rules or opportunities for conversion.}’! With this in mind, the legislature provided a phase-out
period of four years for mining companies, a period which was later extended by three years
and then by a further five years.'’? In the case of the partnership shipping company, lawmakers
even granted permanent protection to already existing companies in accordance with Art. 71 of

the Introductory Act to the German Commercial Code (“EGHGB”), an allowance whose

164 Providing an apt summation, Pasika, Wandlungen in Wesen und Bedeutung der bergrechtlichen
Gewerkschaften, 1960, p. 1: "Today, when the public speaks of mining unions, one has only the idea of an almost
meaningless organizational form. Few are aware that it existed for centuries before the organizational forms
common today were created."

165 Walther Kastner, Abschied von der bergrechtlichen Gewerkschaft, Osterreichische Juristenzeitung (0JZ)
1954, 297: "The idea of radical legal simplification therefore prevailed. A venerable old organizational form,
which is retained by only a few companies, many of which no longer even operate a mine, has lost its raison
d'étre."

186 Explanatory Memorandum to the BBergG, BT-Drucks. 8/1315, p. 72.

167 1d.

168 See the Explanatory Memorandum to RegE Reform des Seehandelsrechts, BT-Drucks. 17/10309, p. 43.

169 Bernhard GroBfeld, Versicherungsverein auf Gegenseitigkeit im System der Unternehmensformen, 1985.

170 Udo Kornblum, Bundesweite Rechtstatsachen zum Unternehmens- und Gesellschaftsrecht, GmbH-Rundschau
(GmbHR) 2020, 677, 687, making reference to the current number of 87 registered exemplars, but also noting
that there is a many times larger number of small VVaGs whose entry in the register is not required.

"1 On this point, Susanne Kalss/Georg Eckert, Das Vereinspatent 1852 und das Bundesrechtsbereinigungsgesetz,
ecolex 2001, 910, 912: "The members of legal entities can rely on the fact that, in the event of changes in the law
on incorporation, the legislature will provide for a legal entity that adequately allows for the maintenance of
established asset positions."

172 In greater detail, Fleischer (note 161), p. 209, 218 1.
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significance is admittedly tempered by the fact that a partnership shipping company is linked

to the life span of the associated ship.1"®
2. Retention or Abolition of Organizational Forms?

The conditions under which it is advisable to narrow the range of organizational forms have not
been widely discussed by commentators.”* Food for comparative thought is provided by the
partnership limited by shares (KGaA), which was abolished in Austrial’® and more recently also
in Belgium.'’® In Switzerland!’’ and Germany,'’® too, its removal has been proposed time and
again, with legislators ultimately being unable to take this radical step. In Germany, retention
of the KGaA has, in retrospect, probably been the right decision; the dry spell endured by the
KGaA has seemingly been overcome, and it is a form which, as mentioned above, is
experiencing a remarkable renaissance.’® However, as the "Turandot of theory",'® it still poses
many riddles for legal scholarship. More generally, assuming that a costly refurbishment of the

legal framework is not required, it seems reasonable to retain an organizational form so long as

it remains needed — at least somewhere. 8!

VIII. Conclusion

178 Expressly in this regard, Explanatory Memorandum to RegE Reform des Seehandelsrechts, BT-Drucks.
17/10309, S. 139.

174 On the text that follows, see in greater detail, Fleischer (note 161), pp. 209, 221 et seq.

175 See Susanne Kalss/Christina Burger/Georg Eckert, Die Entwicklung des ésterreichischen Aktienrechts, 2003,
pp. 334, 338.

176 See Caprasse/Léonard, in Aydogdu/Caprasse (eds.), Le Code des sociétés et des associations, 2018, p. 11: "La
société en commandite par actions (S.C.A.) est, elle aussi, supprimée."; also Hans de Wulf, 4n Introduction to
and Evaluation of the 2019 Belgian Companies Act — Preparing for the Previous War?, European Company and
Financial Law Review (ECFR) 2023, 109, 129 et seq: “The Mistaken Abolition of the Public Partnership
Limited by Shares”.

177 See Meier-Hayoz/Forstmoser/Sethe (note 48), § 17 marginal no. 6: "Since this organizational form was not
very widespread at the time of the revision of the CO in the 1930s, its elimination from Swiss law had been
proposed on various occasions. [...] The elimination of the KmAG was also considered in the course of the
1968/91 reform of stock corporation law, but it was ultimately rejected."

178 See Karsten Schmidt, 150 Jahre Kommanditgesellschaft auf Aktien: Balanceakte eines Sonderlings, in
Bayer/Habersack (eds.), Aktienrecht im Wandel, vol. II, 2007, ch. 26 marginal no. 3: "It is striking that hardly
any of the reform discussions have omitted the question of whether the KGaA should not be abolished for lack of
acceptance. Rationalizations on the meaningfulness of this organizational form, which has remained exotic, has
been a fixed melody in explanatory memoranda since the 19th century."

179 See the text and references corresponding to notes 38 and 39.

180 K. Schmidt (note 178), ch. 26, para. 8.

181 In greater detail, Fleischer (note 161), p. 209, 222 et seq.; similarly Meier-Hayoz/Forstmoser/Sethe (note 48),
§ 11 marginal no. 11: "In general, it should be noted that there is no reason for the abolition of established
organizational forms as long as there is a practical need for them (albeit perhaps a small one) and no abuses
occur. The — popular — abridgement of laws in these cases would not result in greater freedom for private
individuals but, on the contrary, in a restriction of their choices."
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The walk through the corporate zoo in Germany has produced a colorful picture. Compared to
other countries, the number of zoo inhabitants is quite high.'®? It is, however, clearly difficult
to engage in an exercise of Linnaean taxonomy and classify the population into a "Systema

Naturae"183

of genera, species and subspecies (in his terminology: varieties). This challenge is
due above all to the recent and uncontrolled multiplication of subtypes, a pattern of growth
which does not seem to be following the master plan of a zoo director. Just how many "legal
animals" Germany’s corporate law zoo should ideally house and what the zoo of the future

should look like still awaits further consideration.

182 Cf. Fleischer (note 21), p. 125, 128: "This multiplicity of company forms and type combinations, which is
surpassed in Europe only by Liechtenstein's joy in shaping the law, is not only found in the textbooks, but is
lived practice. Unlike in the United Kingdom, for example, where the private and public company almost
completely dominate the scene, company life in this country is colorful and diverse."

183 Carolus Linnaeus, Systema Naturae, 1735.
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