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Abstract

The regulation of hostile takeovers constitutes an interesting corporate governance
microcosm. It is an area where clear contrasts in approach, regarding the balance of power
between shareholders and the board of directors, are evident across different jurisdictions.
Takeovers also reflect the dynamic operation of legal regulation (which includes the
strategic responses of regulated parties themselves), and the growing tension between
globalization and protectionism.

This paper analyses the regulation of hostile takeovers across a number of Western and
Asian jurisdictions. First, the paper discusses the rise of takeovers and takeover defences
in the United States. Against this backdrop, it examines recent developments in some other
common law jurisdictions, such as the United Kingdom and Australia. It also raises the
experience of the European Takeover Bid Directive, which Professor Hopt has described
as “sobering”, in view of the large number of members states adopting a protectionist
stance towards the directive’s implementation.

The theme of protectionism in takeovers is continued in discussion of takeovers and takeover
defences in relation to two major Asian economies, Japan and China. As the paper shows, in
spite of the apparent promise of open capital markets offered by globalization, protectionism
is on the rise internationally and takeovers play a central role in this evolving story.
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Takeovers, Poison Pills and Protectionism in Compar ative Cor por ate

Governance

Jennifer G. Hill*

1. Introduction

“Forgive me, then, for bringing owlsto Athens as a thanks-offering”.
Goethe'

By the turn of the last decade, a range of factors had propelled comparative corporate governance to
governmental and scholarly prominence.? Fanned by globalisation® and the influential “law matters’
thesis,* a central issue at that time became whether corporate governance regimes around the world would
converge.” Whereas some scholars considered this to be inevitable,® others suggested that the very notion

of “convergence” is ambiguous,” and that the processis likely to be “slow, sporadic, and uncertain.”®

This paper examines takeovers through a comparative law lens, and in the shadow of these fin de siecle
debates. Takeover regulation constitutes an interesting corporate governance microcosm, where clear
contrasts in approach are evident across jurisdictions. Context is crucia in this area, since takeover
regulation confronts a range of principal-agent problems’ that may vary depending upon underlying
corporate ownership structures.’® Takeovers also reflect the dynamic operation of legal regulation,™
which includes the strategic responses of regulated parties themselves.® The structure of this paper is as
follows. First, it discusses the rise of takeovers and takeover defences in the United States. Against the
backdrop of the American experience, the paper then considers recent developments around the world,
including in some other Western jurisdictions and two major Asian economies, Japan and China. Asthe
paper shows, in spite of the apparent promise of open capital markets offered by globalisation and
convergence theory, protectionism is on the rise internationally and takeovers play a central role in this

evolving story.

2. Takeovers, Takeover Defences and the Balance of Power Between the Board and Shareholdersin
theUS



2.1 TheRiseof TakeoversintheUS

“[O]ur corporate law is not static. It must grow and develop in response to, indeed in
anticipation off, evolving concepts and needs”.

Unocal Corp v Mesa Petroleum Corp*®

The traditional mechanism in the United States for achieving corporate reconstructions was by way of
merger, a procedure initiated and controlled by a company’s board, rather than its shareholders.** Hostile
takeovers made their first appearance in the USin the 1960s,™® and subsequently attained renown during
the 1980s, aided by a smorgasbord of novel financing techniques, such as junk bonds™® Takeovers
offered the opportunity for potential acquirers to appeal directly to shareholders, thus bypassing the need
to negotiate with the board.

The takeover boom of the 1980s'’ revived corporate theory, which had languished since the early 20"
century, raising fundamental questions about the nature and purpose of the corporation.’*  Under agency
theory, the market for corporate control emerged as the market's “ultimate disciplinary tool.”*
Supporters of a free market for corporate control differed, nonetheless, on the role of directors in
responding to an unsolicited bid. Some scholars suggested a limited power in target management to seek
out competing bids;*® others advocated complete board passivity.? The divergence reflects differing
conceptions of “efficiency”. Professors Davies and Hopt have noted this tension, describing how rules
that facilitate competing offers to enhance the bid price in particular transactions can, by deterring future

initiating offers, effectively chill overall systemic efficiency of the market for corporate control.

Not everyone was equally sanguine about the corporate governance benefits of the market for corporate
control. Takeovers, particularly of the bust-up variety, exposed stark conflicts of interest between various
stakeholders in the corporate enterprise.® Some influential managerialist commentators argued that the
hostile takeover trend encouraged short-termism, predatory conduct by professiona investors,® harmed
stakeholders and the community, and constituted a fundamental attack on the central role of the board
under US corporate law.”® This critique provided an ideological justification for broad managerial

discretion and paternalism toward shareholders, permitting the directors to fight fire with fire.?

Unocal Corp. v Mesa Petroleum Corp.?’ constituted a watershed decision in terms of consideration of
agency conflicts, and the allocation of power between parties, in the takeover context. Recognising a

target board’ s “ omnipresent specter” of self-interest, the Delaware Supreme Court assessed board conduct



by reference to an enhanced scrutiny test, requiring the board’s response to be “proportionate” to the
threat posed by the hostile bid to the corporate enterprise®® Yet the level of scrutiny under the Unocal
test was malleable, and directors enjoyed considerable leeway in the exercise of their discretion, including
the right to consider the interests of non-shareholder constituencies.”® Revion, Inc. v MacAndrews &
Forbes Holdings, Inc.®* subsequently constrained managerial power where a target company was up for
sale, holding that in these circumstances stockholder interests would be paramount and obliging directors
to attain the highest share price.®* Yet, in spite of Revion® and some early Delaware Chancery Court case
law that gave real bite to Unocal’s proportionality test for assessing target board conduct,® later Supreme
Court decisions firmly reinstated a presumption of managerial fiat, in the absence of board action that was
preclusive, coercive, or had the primary purpose of interfering with the shareholder franchise® Such
approach is premised on the image of the board as less a gatekeeper than prime guardian of shareholder
interests.® This protector role for the board has been viewed as a vital antidote to the danger of coercive

bids and as necessary to stimulate auctions to increase share price.*®

2.2 The Poison Pill (and Other Managerial Barricades) and the Current Shareholder

Empower ment Debate

"The takeover wars are over. Management won.”
Grundfest®

These legal developments legitimised defensive conduct® by US target boards from a theoretical
perspective. All that was needed as a practical matter was an impregnable commercial strategy to impede
unwelcome bids. This emerged with the 1982 creation of the celebrated poison pill, or shareholder rights
plan.* Poison pills involve the issuance of a new class of preferred stock to common shareholders of a
potential target company prior to an acquisition.** The stock contains inchoate rights, which will only be
triggered by the acquisition of a specified percentage of target's stock.”* The rights typicaly entitle the
target company's shareholders, but not the hostile bidder, to acquire additional common stock at a
discounted price. The essence of the poison pill has been described as “discriminatory dilution”*? that
makes a takeover bid more expensive and less palatable to a prospective acquirer. A significant part of
the poison pill’s allure was that it could be adopted by the board without the need for shareholder
approval ®



US courts have typically been kind to poison pills. Within two years of their implementation, the
Delaware Supreme Court declared poison pills valid;* only in relatively rare cases have they been
judicialy rejected.”® City Capital Assocs. v Interco, Inc.* represents an atypical case in which Chancellor
Allen identified troubling aspects of poison pills from an accountability perspective, stating that in certain

circumstances they threatened “to diminish the legitimacy and authority of our corporation law."*’

Some US commentators have suggested that the potency of this form of takeover defence has been
overstated.®® Nonetheless, when combined with a staggered board, the poison pill is indeed a formidable
barrier to hostile bids.*® Under Delaware law, directors may be elected for a staggered term of up to three
years,® and, unless the certificate of incorporation provides otherwise, these directors can only be
removed “for cause.”® Such a limitation effectively insulates the directors by preventing an acquirer

from obtaining control of the board in asingle election.

By the early 1990s, a confluence of factors, such as the rise of constituency statutes, proliferation of
poison pills, and less hospitable financial market conditions for takeovers,® led one commentator to
declare that the takeover wars were over, with management the clear victor.®® Nonetheless, this
assessment was perhaps premature. These battles may simply have shifted to a new corporate governance
arena: the current US shareholder empowerment debate.® A broad-based law reform agenda is now
underway to grant shareholders stronger rights vis-avis management in a range of contexts, including
nomination of directors™ and executive remuneration decisions.® These reform proposals have provoked
fierce controversy and backlash in the United States®” Also, in recent times there has been a sharp

decline in staggered boards™ and poison pills™® at US companies due to institutional investor pressure.

3. A Comparison Between Takeover Law in the United States and Some Other Western

Jurisdictions

“While the focus in the UK has been on attracting capital, the focus in the US has been
on attracting managers’.
Rickford®

“The experience with the implementation of the 13" Directive on Takeovers is sobering
indeed”.
Hopt®



An apparent assumption of the “law matters’ hypothesis was that there exists a standardised common
law model of corporate governance, offering superior legal protections to those found in civil law
juriszdictions.62 In fact, however, takeover laws in the United States and other common law
jurisdictions, such as the United Kingdom® and Australia,** have divergent origins and have followed

different paths in allocating power between shareholders and directors in takeovers.®®

Takeovers emerged earlier in the United Kingdom than the US, and appear to have been generally
welcomed there as a panacea to the country’ s post-WWI1 economic malaise.®® A number of scholars
have noted, and sought to explain, the United Kingdom’s clear preference for shareholder interestsin
the takeover context,®” in comparison with the US pattern of deference to management.® One
possible explanation relates to regulatory structure. Some scholars have suggested that the UK self-
regulatory regime, under the City Code on Takeovers and Mergers (“City Code’),% has favoured
institutional investors,” unlike the US judicial model which supported managerial interests. There
has also been afar lower level of tactical litigation in the United Kingdom than in the United States.™
The contours of UK takeover regulation have been modified in recent times in accordance with

European devel opments discussed below.

Australian takeover law provides an interesting contrast to these jurisdictions. The Australian regime,
which has been described as “unique’,” has several home-grown features™ that have tended to
privilege equality of opportunity and fairness for minority shareholders over economic efficiency.”
The regime is particularly restrictive by international standards. Like many other jurisdictions, but
unlike the US, Australian takeover law ensures that majority and minority shareholders share equally
any control premium. However, whereas UK law permits private control transactions that pass the
relevant takeover threshold provided a genera offer or “mandatory bid”’® is then made to all
shareholders, Australian takeover law prohibits an acquirer from passing the threshold except by

means of ageneral bid.”’

Takeover disputes in Australia were, as in the United States, traditionally decided by the courts.
However, this changed in 2000, when, in an attempt to reduce widespread tactical litigation,”
resolution of takeover disputes shifted to the Australian Takeovers Panel.” This procedural shift also
resulted in a doctrinal change in the assessment of defensive conduct by target boards. The
Takeovers Panel departed from the courts previous fiduciary duty analysis of directors defensive
conduct, substituting its own “frustrating action” policy, which focused on the effect, rather than the

purpose, of the directors actions.®® This constituted a major shift in the balance of power between
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the board of directors and shareholders during a bid under Austraian law.?* The board is further
constrained in both Australia and the United Kingdom by the fact that neither US-style poison pills,®
nor US-style staggered boards®® are legally permissible. Another common jurisdiction, Canada,
permits poison pills,* but they have evolved in an idiosyncratic way, to confer paramount control on
sharehol ders.®®

What of Europe? Much ink has been spilled in recent years analysing the 13" Directive on
Takeovers, (“Takeover Bid Directive’),* and the Byzantine route to its introduction,®” so discussion
here will be limited to a few salient points. The directive’s apparent goals were to stimulate takeover
activity in Europe and to create a level playing field through harmonisation.®® Key elements of the
directive — the mandatory bid rule in Article 5 and the anti-frustration rule in Article 9 — were based
on the London City Code® The controversia breakthrough rule in Article 11, which sought to
achieve proportionality between capital and control, derived from recommendations of the 2002

Report of the High Level Group of Company Law Experts.*

Ultimately, the Takover Bid Directive may exemplify the potential gap in regulatory reform between
motivation and outcome.®*  According to one commentator, if the main goal of the directive was
maximisation of takeovers, then it has been "a spectacular failure”.*> Harmonisation® was weakened
by a political compromise that rendered the anti-frustration and breakthrough rules merely optional
under Article 12.%* The majority of member states, perhaps unsurprisingly, have elected to opt out of
these rules™ and some, such as France, have strengthened their anti-takeover defences.® Also, in
2007 the proposed “one share, one vote’ rule was abandoned in what has been called “a rare policy

capitulation”®’ by the European Commission.

In a recent paper, Professor Hopt describes the experience with the Takeover Bid Directive as
“sobering,” in view of the large number of member states that appear to have adopted a protectionist
stance towards the directive’ s implementation in response to populist fears of globaisation.®® Asthe
discussion below illustrates, this theme of economic protectionism is also of growing importance in

parts of Asia.

Takeovers, Defensive M echanisms and Protectionism: Recent Develpmentsin Asia

4.1 Japan



“Until recently, Japan seemed destined to become the Galapagos | lands of the financial
world”.

Nakamoto®

Japan constitutes a fascinating and evolving case study in the takeover reaAlm.*® In contrast to the United
States, hostile acquisitions were until recently non-existent in Japan, due to the insulation provided by
Japan's elaborate system of cross-shareholding and keiretsu relationships.’™ However, from the 1990s
onwards, Japan’'s capital market structure altered significantly as a result of corporate law reforms to

102

enhance flexibility,'® the unravelling of stable cross-shareholdings, and increased foreign ownership.'®

These changes provided a basis for hostile takeovers and increased attention to shareholder interests."®

The effect of these corporate governance devel opments was revealed starkly in 2005, when Livedoor, an
upstart Japanese internet company, launched a hostile takeover bid for Nippon Broadcasting,'®
transforming the “unthinkable” into reality.’® In resultant litigation, the Tokyo District Court granted
injunctive relief against a planned defensive stock warrant issue by the target board, on the basis that the
directors' conduct was designed to maintain current managerial and ownership control, and was “grossly
unfair” under the Japanese Commercial Code.™® This decision was subsequently affirmed by the Tokyo
High Court.*®

The Nippon Broadcasting litigation raised business community concern about the prospect of hostile
takeovers, particularly by predatory foreign corporations!® A flurry of government reports and
guidelines concerning takeover defences followed.™® These included joint guidelines issued by the
Ministry of Economy, Trade and Industry (“METI”) and the Ministry of Justice (“Guidelines’),*** which
sanctioned the adoption of pre-bid defences in certain circumstances.”? Although the ostensible purpose
of these non-binding Guidelines was to prevent “excessive defensive takeover measures’, in fact they
provided Japanese companies with a blueprint for ensuring the validity of any defensive mechanisms.*®
According to principles embedded in the Guidelines, takeover defences should seek to enhance corporate
values and shareholder interests, reflect the shareholders will, and be “necessary and reasonable in
relation to the threat posed”."* Whereas the emphasis on shareholders will reflects a central principle
under, for example, the UK and Australian takeover regimes, the fina requirement is pure Delaware
law.™™ The Guidelines expressly contemplated discrimination against a hostile bidder, an important

116

feature of poison pills. International business groups in Japan expressed anxiety that METI’'s

guidelines could obstruct, rather than improve, corporate governance and chill foreign investment.™*’



As poison pills have declined in the United States,™'® they have increased dramatically in Japan. The
number of Japanese companies using this defence rose from two in 2004 to 340 in 2007,**° and 634 by
2008.*° The efficacy of poison pills as a defence mechanism in Japan was demonstrated in 2007, when a
plan by the activist US hedge fund, Steel Partners LLC (“ Steel Partners’), which held a 10% interest in
the Japanese company, Bull-Dog Sauce Co (“Bull-Dog”), to acquire the remaining shares, foundered
when Bull-Dog’s board adopted a poison pill that was subsequently approved by the target company’s
shareholders. The pill was a standard dilution scheme, but with a condition that the potential acquirer
would receive cash in lieu of the shares to which other shareholders were entitled.” Steel Partners was
unsuccessful in legal proceedings challenging the target board’s conduct. The Tokyo District Court, High
Court and Supreme Court al ruled that the defensive measure was lawful, though on somewhat different

2 The fact that the target shareholders had approved the defensive plan was a
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lines of reasoning.'”

particularly significant factor in the District Court and Supreme Court judgments,™ and it is open to

doubt whether a similar defensive plan would be sanctioned if enacted solely by management.*?*

The Japanese Foreign Exchange and Foreign Trade Act of 1949'% provides additional constraints by
requiring advance notification and government approval for foreign investment in sectors deemed to be
sensitive, such as national security.*® In September 2007, Japan widened the scope of industries subject
to such notification and government review.™’

objectionsto block an attempt by the UK hedge fund, The Children’s Investment Fund, to double its stake

The following year, METI raised national security

to 20% in J-Power (Electric Power Development Co), a Japanese electricity company with nuclear power
aspirations.*”® The acquisition by the Australian investment bank, Macquarie Bank, of a 20% stake in the

Japanese company that owns Tokyo's Haneda airport facilities also prompted intense political debate.**®

In spite of the resonance of US principles in recent corporate governance developments in Japan, few
commentators consider this to provide evidence of any direct convergence toward a globalised

d.*® For example, athough accepting Delaware takeover law principles, Japan appear more

standar
cautious about the related concept of the independent director.™ Institutional setting matters,™*? and it
appears that Japan may have adapted certain Western corporate governance principles, without
displacing, and perhaps even strengthening, its traditional concept of the community firm.*** There have
been some rare examples of successful shareholder activism, such as Steel Partners 2009 victory in
replacing the board of Aderans,™® and recent evidence of a more shareholder-friendly stance by METI to

1% Nonetheless, Japan’'s messages in this regard have been

encourage greater foreign investment.
decidedly mixed.**®* Poison pills have arguably proven to be a functional equivalent of Japan's

traditionally closed model of corporate governance,® and protective cross-shareholdings are
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reappearing.”® These developments have led the European Union Trade Commissioner to describe

Japan, which has far less foreign investment than other developed economies,*®® as “a globalisation

paradox”.** Others have simply declared that “Fortress Japan is back” .**

4.2 China

“Chinais not and has never been alaw-oriented culture”.
142

Tay

There is much current interest in corporate law developmentsin China. Chinaisin the midst of “gaizhi,”
or “transformation of the system.”*** This development has converted China from a state-controlled
system to one with a mixture of state and private enterprise elements.*** China' s state-owned enterprises
(“SOES”) have been gradually transformed into partially privatised organisations, often in tranches.'*
This mode of restructuring has enabled the Chinese government to maintain strategic levels of control in

certain enterprises.*

Like Japan, China was formerly insulated from the market for corporate control, but within the space of
only a decade, M&A transactions are now a recognised feature of the corporate landscape.*’ These
economic developments have generated a torrent of corporate legidation in a country which historically
relied upon administrative regulations and neibu, rather than law.**® The market regulator, the China
Securities Regulatory Commission ("CSRC”) introduced new takeover regulations in 2002*° and 2006,

with further amendments in 2008.%!

China's emerging takeover law is interesting from the dual perspectives of the "law on the books" issue™
and protectionism. China's "on the books’ takeover law is state of the art, containing, for example, a
mandatory bid requirement of a 30% acquisition threshold to ensure sharing of a control premium and
fairness between majority and minority shareholders™ However, to date, there has been a wide gap
between Chinas formal takeover law and its operation in practice. The CSRC possesses a broad
discretion to waive the 30% mandatory bid rule on a case-by-case basis. The CSRC has exercised this
waiver power so often as effectively to subvert the operation of the mandatory bid rule altogether.™™ It
aso appears that the rule may not apply to acquisitions of control involving government-mandated

transfers or allocation of State-owned assets. ™™
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%6 Waivers of

Trade protectionism is on the rise in China through a variety of different legal techniques.
the mandatory bid rule could potentially be used in this way to discriminate between domestic and foreign
bidders.”>" Waivers could constitute a subtle, and low visibility, way in which certain market players

could receive favourable treatment within a protectionist framework.

In the wake of the global financial crisis, China has been on both sides of several recent international
M&A skirmishes with protectionist overtones. In March 2009, the Chinese Ministry of Commerce
(“Mofcom”) used new competition laws, introduced as a condition to China s accession to the WTO,**® to
block a $2.4 billion bid by Coca-Cola Co for China Huiyuan Juice Group Ltd (“Huiyuan Juice”), in what
would have been the largest foreign takeover of a Chinese company.*® The Huiyuan Juice takeover bid
was seen as a litmus test in determining China' s willingness to give foreign companies greater latitude in
acquiring Chinese companies.!®® Although Chinese officials publicly denied trade protectionism in
relation to the proposed deal, critics have argued that the Mofcom decision perpetuates foreign investment

obstacles, particularly where loss of leading Chinese brandsis at issue.*®*

China sinvestments abroad have grown exponentially in recent years, rising from $143 million in 2002 to
$40.7 billion in 2008.% Increasingly, however, Chinese companies seeking such investment
opportunities have themselves experienced protectionist pressures.’®* A high profile example of this
phenomenon occurred when the Chinese oil production company CNOOC Ltd withdrew an $18.5 billion

bid for Unocal Corp in 2005, in the face of intense pressure from the US Congress.'**

More recently, Chinese corporations, seeking to buy stakes in the Australian resource sector, have
received variable responses from Canberra. Under Australian law,'® the Federal Treasurer isthe ultimate
arbiter of foreign investment decisions, advised by the Foreign Investment Review Board (FIRB).*® In
March 2009, only one week after the Chinese government rejected Coca Cola s bid for Huiyuan Juice,
the Australian government blocked a $1.8 billion bid by China Minmetals Nonferrous Metals Co. for the
Australian company Oz Minerals Ltd, on “national security” grounds.®” However, in the same month,
Canberra approved an acquisition by Hunan Valin Iron and Steel of up to 17.55% of Fortescue Metals,

Australia s third largest iron ore exporter.'®®

The most controversial transaction in Australia to date is the attempted acquisition by Chinalco of a $19.5
billion stake in the Anglo-Australian mining group Rio Tinto (“Rio”) in 2009.*° This constituted the
largest overseas investment ever announced by a Chinese company.’”® The proposa included terms that

would have entitled Chinalco to a boardroom presence at Rio as well as joint venture marketing rightsin
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relation to the iron ore.r™ Critics of the proposed transaction relied on the Chinese government’ s veto of
Coca-Cola's bid for Huiyuan Juice as justification for an analogous rejection by the Australian

government of Chinalco’'s bid.*"

The government was, however, spared the need to rule on the
acquisition,'” since the planned dea ultimately collapsed in acrimonious circumstances.*™ Rio, faced
with shareholder opposition, abandoned Chinalco’s proposal in favour of a joint venture with its Anglo-
Australian competitor BHP Billiton Ltd (“BHP”").}"> Speculation continues as to the possibility that the
Chinese government might attempt to use its anti-monopoly powers, which have extra-territorial force,'’

to challenge the Rio-BHP joint venture.*”’

Scholars have predicted that, in spite of China's adoption of many Western style reforms, it remains
highly unlikely that legal convergence will occur.!”® Rather, as in the case of Japan, it seems probable

that Chinawill adapt these reforms and ultimately retain its own distinctive legal tradition.'”

5. Conclusion

“Convergence in one areawill be paralleled by renewed divergence in another.”

Hirshman*®

Fundamental differences exist in takeover regimes, not only between common law and civil law
jurisdictions, but also within the common law world itself. The allocation of power between corporate
controllers and shareholders will vary, depending upon underlying corporate theory and who is viewed as
the greater threat — a hostile bidder or the target company’s own management.’®® The paper discusses
developments concerning takeovers and takeover defences in a number of jurisdictions, including some,
such as Japan and China, which have not until recently had a market for corporate control.

Some scholars have considered convergence of takeover law to be inevitable.'®

The developments
discussed in this paper undoubtedly exhibit some common themes, such as the rise of protectionism in
takeover law. However, they also show the dynamic nature of legal regulation, including adaptive
conduct by regulated parties, and the uncertainty of outcome in legal transplantation, given underlying
differences in legal cultures and enforcement mechanisms.*®® These developments serve as a reminder
that a gap that often exists between motivation and outcome in regulatory reform,"®* and that convergence

isindeed an uncertain process.'®
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greenmail and white knights. Kahan & Rock, supra note 17, at 874.
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News Corporation concerning this aspect of poison pills, see generally Jennifer G. Hill, Subverting
Shareholder Rights: Lessons from News Corp's Migration to Delaware, 63 VAND. L. Rev. 1, 29ff (2010).
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See, e.g., Martin Gelter, The Dark Sde of Shareholder Influence: Managerial Autonomy and Stakeholder
Orientation in Compar ative Cor porate Governance, 50 HARV. INT'L L.J. 129, 134 (2009).
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For discussion of the benefits and potential costs to a mandatory bid rule, see Paul L. Davies, The Notion of
Equality in European Takeover Regulation, in TAKEOVERS IN ENGLISH AND GERMAN LAw 9, 22-28
(Jennifer Payne, ed., Hart Publishing, 2002).

Mannolini, supra note 73, at 357-58.
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papers.ssrn.com/sol 3/papers.cfm?abstract_id=1086987.
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