Sultanate of Oman
Capital MarKet Authority
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CIRCULAR
(E/ 10 /2016)

Chief Executive Officers and General Manager,
Public Joint Stock Companies,

Law Firms,

Audit Firms,

After compliments,

Subject: Questions and queries raised on the Code of
Corporate Governance.

Since the issue of the Code of Corporate Governance
vide CMA Circular No. (E/4/2015) on 22/7/2015,
several questions, queries and comments have been
raised outlining the concerns of directors and officers
of public listed companies and other parties.
Subsequently, and to ensure proper regulatory
compliance, we assembled all queries raised and our
correspondent responses in a compendium to provide
an easy reference for all those concerned and interested,
facilitating the implementation of the Code.

You may access the compendium in Arabic and
English on the CMA’s website www.cma.gov.om.

Furthermore, minor amendments were made to the
Code after it was subjected to further linguistic and
technical review. An updated version of the code is
posted on CMA’s website.

We hope to continue the efforts to improve and
enhance legislative and regulatory framework in the
interest public expediency.

Please accept our assured regards and highest
considerations,

Abdullah Salim Abdullah Al Salmi
Executive President

Issued on : 4 Rabi [ 1438AH
Corresponding to : ¢ December 2016
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Explanations on the Code of Corporate Governance

Issued Vide Circular E/4/2015

What is the role of the Nomination and Remuneration
Committee concerning formation of the board of directors?

The role is assisting the general meeting in the evaluation
of nominees and ensuring they meet requirements, but
the final decision remains with the AGM.

The board of directors must list the requirements and the
skills for the committee, abilities, competencies and
expertise required of the directors to enable them to
make an appraisal of the candidates or search for
candidates and encourage them to apply for membership.
Hence, presentation of the nomination forms will help the
Committee to perform its duties and enables it to provide
opinion and advice to the shareholders present at the
AGM.

The provisions of the Code of Corporate Governance are
not contradicting the Commercial Companies Law, but
explaining it, because what is stated in the Commercial
Companies Law is permissibility according to certain
considerations, and the CMA ‘s role is to determine the
extent of such permissibility and its terms and conditions
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3  Who is making the appraisal for the board’s members? When?
How?

The goal of appraising the performance of the directors is
to find out a mechanism to monitor the efficiency of the
board members and their ability to effectively contribute in
guiding the company to better performance. Thus, setting
out the appraisal criteria and approving it is the power of
the shareholders. The board may propose the criteria but
the approval is the authority of the general meeting.

The company may , after approval by AGM, appoint an
independent and impartial third party to appraise the
performance and the board as a whole. Identification and
timing for such appraisal will be by resolution of the
general meeting in accordance with the company size,
business, sector and other elements and factors

The general meeting may also want to form a committee
consisting of the shareholders who hold 5% or less of the
share capital to appraise the performance of the board in
accordance with the above criteria.

The mechanism for appraisal, criteria and timing is the duty
of the general meeting. The executive management shall not
carry out such appraisal or evaluation.

4 What are the minimum requirements of the consultants who
appraise the efficiency of the directors?

There are no minimum requirements as such. The process of
selecting the consultant whether firms or individuals who have
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experience in this field is left to the AGM provided he/she is not
the external auditor of the company.

[s the appraisal process of the board of directors one time or a
continuous process?

The appraisal process to be fruitful must be continuous from the
election of the directors and should be conducted at least
annually.

[s it permissible for chairperson of the board of directors to act
as member or chairperson in other sub committees of the board?

Yes, except the audit committee

[s it permissible for the chairperson and the directors to be
directors or chairpersons of other associate or subsidiary
companies?

Yes, generally, provided compliance with the Commercial
Companies Law or the Code of Corporate Governance.

Is it permissible for the company secretary to be a member of the
executive management?

Yes, subject to the provisions of the Code. For example Clause (1)
(c ) of Fifth Principles which mandates that the secretary shall not
act as CEO or GM or a member of senior executive management if
reporting to the board of directors .
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Does the secretary appointed once or at the beginning of each term?

The secretary must be appointed at the beginning of each term. If the
same person is desired to be appointed for new term it is acceptable
taking into consideration changing the secretary from time to time to
ensure impartiality and avoid accumulation of interests. Past
experience indicates if the secretary stay for long he may be
influential to the extent impeding the efficiency and independence of
the board

Can the other committees have secretary different from the
company secretary?

The board can appoint secretary for the subcommittees and may
appoint a secretary for each or assign the role to the company
secretary.

Is there minimum requirements for the secretary as to
experience and qualification?

CMA has not set any minimum requirement t, however, international
standards and professional practices apply. CMA require background
knowledge of law or accounting and audit or company secretary with
suitable practical experience in business administration or executive
management. Suitable according to professional practices means not
less than 5 years.

If the company has limited human resource is it permissible to
outsource the role of the secretary?

The company may engage a professional firm to take
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this role provided they meet the terms and conditions
of the Code.

It is permissible to combine the role of secretary and compliance
officers?

The Code doesn’t require compliance officer (which is prerequisite
of other regulatory requirements) This depends on the company
business and resources. If the compliance officer is member of
senior management and reports directly to the board of directors, it is
not permissible to combine the roles.

Can the board secretary and internal audit or be the same person?

If the internal auditor reports to the board then he/ she cannot
assume the role of the secretary. Please check the condition and
criteria set forth in the Code.Internal Auditors usually report to
the Audit Committee hence he/she may be the secretary to the
board.

Can the financial manager act as company secretary?

If financial manager is member of senior executive management and
reporting directly to the board of directors he can’t combine these
roles.

Does the company secretary report to the senior management or the
board of directors?

If the company secretary is employee of the company he must report
to the management, but reports in performing his duties to the board
of directors. There must be safeguards to protect him from the
influence of the senior management.
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Can two SAOG companies have the same secretary if a
shareholder holds 30% in both the companies?

It is not permissible as appointment of a secretary is not linked to
specific shareholder. The secretary shall ensure his independence in
accordance with the Code (Fifth and Ninth Principles).

Where the company appoints a third party to act as secretary it must
ensure the third party is independent if appointed as secretary of any
subsidiary or associate company.

Is the director who is director of a subsidiary can be considered
independent director?

Terms and conditions of independent director are set out in the
code. A director of a subsidiary is not independent director.

Would a director be exempted and considered as independent if
the articles require a candidate who intends to be a director to
own at least 10% or more of the Company's shares?

No.

Our board was elected in the AGM on 15 June 2015. Is the
company required to comply with the requirements of
independent director, executive director and managing director

from the date the new Code coming into effect or the elections of
the board in 20187

1. All companies who have elections for new board or
vacant position before 15 June 2016 shall settle their
situation and take the required measures to comply with
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the Code.

2. For the companies who's boards’ term end after June 15,
2016 they can comply with the requirements at the new
elections or in the event of vacant position.

If a holding company which is an SAOG enters into a transaction
with its subsidiary, there would not be any shareholder
interested in this decision at the holding company's level. So, in
such a situation, how the matter should be approved?

All Related Party Transactions must be approved by the
shareholders in accordance with the Code.

With regard to the audit committee and internal controls in Clause
(11) what is meant by “The audit committee shall meet with external and
internal auditors separately? Does that mean the management shall not
attend such meeting?

It means the audit committee shall meet with the external auditors
and internal auditors without the attendance of the management to
allow the external auditors and internal auditors a chance to give
their opinion and remarks objectively and independently .

With regard to succession plan, does the succession plan cover
seconded or loaned employees?

Succession plan is step taken by the company to limit the risks from
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losing an employee who has impact on the company business
whether such loss is due to natural causes (death or disease) or legal
(termination of contract). To ensure safe running of the company
business there must be succession and replacement plan for
seconded or loan employees especially if they hold senior positions.

Can the members of the audit committee act as members of
nomination committee?

Members of the audit committee can act as members of the
nomination and remuneration committee (with the exception of the
chairperson of the committee).

It is permissible for the chairperson of the audit committee to act as
member in any committee constituted by the board?

The code makes it clear that the chairperson of the audit committee
shall not take part in the membership of any of the other committees
of the board.

Is it permissible for the chairperson of the audit committee to be
chairperson or director of other associates or subsidiaries?

Generally yes, provided, it complies with the Commercial
Companies Law and and other regulatory requirements.
Is it permissible for the chairperson of the audit unit to act as

chairperson or director of other associates or subsidiaries?

It is not permissible as it would cause conflict of interests.
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It is mentioned in the code that the board has to approve and
make public clear policies and controls for providing directors
with the information they need outside the routine and regular
framework of board of directors’ meetings. Can the board give
the directors access to the company information without any
restrictions?

The policy should outline the level of confidentiality, frequency
of access, and the application and approval process. If no access
is provided outside the normal course of board meetings, the
policy should say so, but explain why or allow for appeal against
such decision.

[s posting the policy stated in Clause 31 above on the website of
the company considered compliance with the requirement of
disclosure to the public?

Placing the policy on company website can be considered as
compliant with the Code requirements. However, if the practice
of the company internally or externally is to disclose policies in
hard copy, it would be expected that the company prints a hard
copy and display it in a conspicuous location for all staff and
customers/ clients. The company should do what it deems
satisfactory for the transparency requirements.

Policy means the documents showing the company’s position,
procedures for the business except the strategic and marketing
policies which would affect the competitiveness of the company.

On counting the third of the board members if there is a fraction
how to deal with it by ignoring it or rounding it up? Example
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board of 7 directors the third is 2.33 independent directors.

The objective is to enrich the discussions of the board of
directors, hence the minimum was set to third. Generally
speaking a fraction of a person should be rounded up if half or
more provided the number shall not be less than the minimum
set in the Code.

If director(non- shareholder) on the company board is also
director of an associate as an independent, non-shareholder
director, will he be independent or non- independent for the
parent company?

According to Clause (3)(f) of Eighth Principle, he/ she cannot.

The term director in the aforementioned provision has not been
qualified whether it includes independent directors. He/ she
might be considered independent for the associate company, but
he/ she is not independent vis-a-vis the parent/ holding
company.

[s it permissible to combine:

a. Audit committee and risk committee?
b. Executive committee and nomination and remuneration
committee?

1. There is no risk committee or executive committee in
the Code, this may be required by other regulators.

2. The role of audit committee in the Code includes risk,
hence no objection to combine these roles if no
conflict of interests.

3. No objection to combine the roles of nomination and
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remuneration and executive committee if there is no
conflict of interests.

Resolution by circulation- Do we need to pay Sitting fees? Since
it is subject to ratification in subsequent meeting?
Sitting fees are only for the actual meetings attended, whether in

person or remotely via a video-link.

Annexure 2: The Commercial Companies Law allows a holding
company to appoint representatives on the subsidiary board.
Based on point no. 3 (d), such representatives are likely to
always have a conflict. Could you please clarify how would this
be handled?

Handling of conflict of interest has been addressed elaborately in

the model Code of Conduct appended to the Code on Corporate
Governance. It provided the minimum basic standards.
Companies are expected to build on this and devise a more
elaborate and detailed code of conduct that satisfies its
operational requirements and corporate culture.

Annexure 2: Would a director who has stepped out of the room
with respect to a matter on which he has a conflict of interest be
allowed to review the complete minutes of such board meeting?
Ideally, this matter should not be shared with such a director.
Handling of conflict of interest has been addressed elaborately in

the model Code of Conduct appended to the Code on Corporate
Governance. It provided the minimum basic standards.
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Companies are expected to build on this and devise a more
elaborate and detailed code of conduct that satisfies its
operational requirements and corporate culture. In all cases, the
director shall not access the minutes until final resolution is
adopted in the matter.

Are SAOG's required to have a head of corporate governance?
Could you please highlight the relevant provision in the new
code that requires this? Can the company secretary be the head
of corporate governance?

The Code does not require the head of corporate governance
position.

Are the 'Explanatory Notes and Guiding Procedures' given below
each 'Principle’ in the new code mandatory or merely for
guidance and not binding?

The Explanatory Notes and Guiding Principles are binding, but
they represent only the minimum required conditions.

Point 5 of Explanatory Notes to Third Principle: Is it compulsory
for the board to adopt modern methods and techniques for their
meetings?

It is meant to ensure that the board effectively engage all its
directors and provide the best service and duty of care and
diligence to the shareholders.

Point 2(0) of Explanatory Notes to Fourth Principle:

Is the Chairman required to appoint an independent third party
to evaluate the board’s performance?

It is not the chairman who appoints, it is the AGM who appoint
the independent third party.
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Point 13 of the Explanatory Notes to Second Principle: What
kind of rules, terms and conditions should be adopted for
resolutions by circulation?

Without prejudice to the conditions set forth in the Code, the
company should draft and approve a policy that outlines the
rules, terms and conditions for adoption of resolutions by
circulation in the first subsequent meeting of the board of
directors. Ideally, these rules should form part of the Article of
Association.

Is Disclosure of audit fee still required as part of report on
corporate governance?

CMA Circular No. E/4/2016 makes it mandatory to disclose the
audit fee and fee for non-audit services in the report on
Corporate Governance.

[s the board approval for related party transactions is needed for
each and every sales and purchase invoice with related parties?

The approval can be taken for the maximum cap of sales or
procurement of goods and services from related parties which
should be subject to transparent competitive bidding. The
approval for each and every sales and purchase invoice is not
practical.

Clause 8(m) of Tenth Principle casts upon the Audit Committee
the responsibility relating to Risk Management. Many listed
entities already have a separate Risk Committee mandated by
other regulator (e.g. banks and leasing companies). Does that
mean combining the roles?
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The separate Risk Committee is ideal though for smaller listed
entities, Audit Committee may take up these responsibilities. If a
separate Risk Committee already exists then the Board may not
include the responsibilities relating to Risk Management in the
Audit Committee Charter.

Can a Board meeting where a majority of Directors are present
physically though few of them participate by Video Conferencing
be treated a meeting out of two videoconference meeting that
are allowed?

A meeting where a majority of directors are present in person
and few directors participate by video conference would not be
counted for the maximum permitted videoconference meeting.

Does the restriction of videoconference meeting apply to the
meeting of Board Committees as well?

Yes, but a board committee meeting where a majority of
committee members are present in person and few members
participate by video conference, would not be counted for the
maximum permitted videoconference meeting.

Is board meeting by Teleconference permitted?
No, the electronic means as specified in the code means the

methods where the people attending the meeting can watch and
hear each other on a real-time basis.
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[s this 'Comply or Justify' Code?

The provisions of the code form part of listing requirements
which CMA is empowered to prescribe under Article 50 of the
Capital Market Law vide Royal Decree 80/89 as amended, hence
the compliance is mandatory.

Can a person, who or the commercial entity owned by whom, is a
major supplier of the listed entity, be appointed as independent
Director?

Such situation needs to be dealt with keeping in view

explanatory notes no. 1& 2 to the Eighth Principle. The
pecuniary relationship should be considered by keeping
substance over form. A major supplier if appointed as
independent director, would presumably be driven by his/her
own commercial interests hence one may argue that he/she may
not have independence of thoughts as mentioned in the
explanatory note 1.

What about the risk management committee? Could it have some
of the audit committee tasks?
In case there are regulatory requirements from another

regulator, which mandates the establishment of a separate risk
management committee, the Board has to establish such
committee and assign it the risk management related tasks and
competences. The Board must outline in the committee’s terms
of reference the names of its members, its tasks and
competences, duties and any other provisions related to its
function.
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50 Does the upper limit for video conferencing apply to individual
members or the Board as a whole?

a)

b)

The maximum limit of video-conferencing is twice per
year. This applies to individual members as well as the
board as a whole. In other words, if an individual member
wishes to avail of such facility, he/ she could do so twice a
year at the most. Similarly, if the entire board wishes to
avail of this facility in the same meeting, they could do so
providing that number of meetings in such manner do not
exceed 2 per year at the most.

In cases not otherwise specified above, the Board may
accept video-conferencing by members in any meeting,
providing the number of members using video-
conferencing in that meeting should not exceed the third
of board members.
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