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Economics

Law

Politics
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Right direction

- integration of sustainability factors in decision-making 
correlates positively with financial performance 
(Friede, Busch & Bassen 2015; Grewal, Hauptmann & Serafeim 2020; 
Orlitzky, Schmidt & Rynes 2003; Revelli & Viviani 2015)

- integration of sustainability at the board level is a prerequisite for 
better CSR performance
(Barko, Cremer and Renneboog 2018)

Economic context
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Conceptual misunderstandings

- assumption that shareholder value (SHV) creation
is a short-term phenomenon

- Short-term investors can have a positive effect on firm valuation 
(Doering et al 2020) when the threat of exit is high -> disciplines 
management to increase the value of the company

- however, may also reduce R&D expenditure (Aghion, van Reenen and Zingales 2013)
-> negative long-term effect

- long-term investors can increase investment in innovation through their monitoring 
(Kim, Park and Song 2019)

- short-term investors: additional important CG mechanism, in 
combination with LT investors and their incentive to engage

- Short-term ≠ shareholder value; long-term ≠ stakeholderism

Economic context
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Serious omission: market pressure

- need to take positive investor demand into account: growing 
trend of ESG engagement from asset managers and 
asset owners

- rather than short-termist pressure (Fried & Wang 2020)

- engagement activities usually address the board directly or indirectly (via 
AGM or proxy voting) – proxy for improving sustainability at the board 
level

- evidence of a positive effect of board member engagement on CSR 
performance

- Barko, Cremer and Renneboog (2018) show that companies improve their ESG rating during 
the engagement process

- Flammer (2015) and Hoepner et al (2020) document the success of engagement activities

- Market demand: ideal channel for furthering the broader objectives of the 
Initiative

Gaps
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Legal Design Challenges

- context of legal measures crucial 

- Directors’ duties vague 

- low levels of litigation and enforcement in Europe (Armour, Black, Cheffins and Nolan 
2009): absence of class actions & prohibition on contingency fees

- Nature of action unclear: legislation versus guidance

- global investors promote sustainability goals

- stewardship best practices worldwide (Ringe 2020)

- central banks steering towards green finance strategy (ECB 2020)

- Facilitative rather than restrictive law needed: market standardization; facilitate 
greater investor engagement; innovative and dynamic tools of regulation

- Political difficulties in Europe

Legal Design Challenges
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Directors duties / Corporate Purpose

▪ No common standard

▪ Previous attempts at harmonisation failed

(1) ‘Stakeholder approach’

▪ Germany: ‘The Management Board is responsible
for managing the company in the interest of the enterprise, 
thus taking into account the interests of the shareholders, its 
employees and other stakeholders, with the objective of 
sustainable creation of value.’ (GCGC 4.1.1)

Political disagreement
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(2) ‘Shareholder approach’

▪ Sweden: ‘The interest of companies is to 
generate profit for distribution to its shareholder(s)’.
(Companies Act, Ch 3 sec. 3)

▪ US – but serious discussion right now

Political disagreement
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(3) ‘Somewhere in between’

▪ UK: A director of a company must […] promote the success of
the company for the benefit of its members as a whole,

and in doing so have regard (amongst other matters) to—

(a)the likely consequences of any decision in the long term,

(b)the interests of the company's employees,

(c)the need to foster the company's business relationships 
with suppliers, customers and others,

(d)the impact of the company's operations on the 
community and the environment,
[…]

(CA 2006, s 172)

Political disagreement
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Does it matter?
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Virtually no case-law in Germany

▪ BGH 1989 (Opel): ‘Unternehmensinteresse’ involves 
balancing of different groups’ interests 

▪ BGH 1997 (Arag/Garmenbeck): obiter dictum, 
emphasising directors’ discretion

▪ OLG Frankfurt 2011: discusses different approaches 
and deplores lack of clarity; we only know for sure that 
board may take into account shareholders’ interests

There is no case where the question really mattered!

NB: Employee representation on the board

Does it matter?
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Does it matter in SHV jurisdictions?

▪ Business Judgment Rule: director not liable if 

▪ business decision based in good faith

▪ and on adequate and appropriate processes and information 
concerning the matter

▪ Private enforcement very low in Europe

▪ Easy to argue that matter indirectly benefits 
shareholders

▪ We want directors to take risks!

Does it matter?
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Implications
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Implications?

▪ Formal directors’ duties possibly less important –
at most, symbolic value from an EU move

▪ Investor demand may drive sustainability: facilitative 
regulation needed

▪ Important to look at context

▪ enforcement, litigation rules, costs, standing

▪ Board composition: who sits on the board 
– maybe case for a CSO?

▪ Remuneration, selection, etc

Implications
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