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Abstract

This chapter examines the widespread belief that short-termism in financial markets

undermines corporate decision-making and contributes to environmental and

economic challenges. It evaluates evidence for and against this claim, emphasizing

systemic mechanisms like private equity and venture capital that counteract

short-term pressures. The chapter argues that internal corporate factors, such as

CEO incentives and managerial priorities, play a greater role in fostering short-term

behaviors than external market dynamics. It critiques the reliance on short-termism

as a justification for governance reforms, asserting that courts and legislatures are

poorly suited to address these complex economic issues. Finally, the chapter

highlights that environmental harm stems from profit-driven externalities rather than

distorted time horizons, cautioning against using short-termism to shield managers

from market accountability.
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Corporate Short-Termism: In the Boardroom and in the

Courtroom 
Mark J. Roe

This chapter examines the widespread belief that short-termism in �nancial markets undermines

corporate decision-making and contributes to environmental and economic challenges. It evaluates

evidence for and against this claim, emphasizing systemic mechanisms like private equity and venture

capital that counteract short-term pressures. The chapter argues that internal corporate factors, such as

CEO incentives and managerial priorities, play a greater role in fostering short-term behaviors than

external market dynamics. It critiques the reliance on short-termism as a justi�cation for governance

reforms, asserting that courts and legislatures are poorly suited to address these complex economic

issues. Finally, the chapter highlights that environmental harm stems from pro�t-driven externalities

rather than distorted time horizons, cautioning against using short-termism to shield managers from

market accountability.
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1 Introduction

THE belief that short-term stock market trading undermines corporate decision-making at the top has long

been part of corporate governance discourse and policymaking, often endorsed by important judicial adherents

and, in recent years, the issue has become a focus of the Securities and Exchange Commission (SEC).  In the

broad policy-interested sector, stock-market-driven short-termism has also been blamed as one of the

principal drivers of climate and environmental degradation. The short-termist issue and related consequences

have been important in European Union corporate lawmaking pronouncements.

1

2

A classic and effective attack on �nancial market short-termism came during the takeover wars of the 1980s,

via Martin Lipton’s well-known justi�cation to further empower managers to defeat hostile takeovers: “It

would not be unfair,” he wrote, “to pose the policy issue as: Whether the long-term interests of the nation’s

corporate system and economy should be jeopardized in order to bene�t speculators interested … only in a

quick pro�t … ?”  Over the years the chairs of the SEC, Congress,  business analysts,  and the business media

have regularly excoriated trading markets as perniciously shortening corporate time horizons, justifying

corporate law rules that insulate boards from markets. Leading Delaware corporate law judges, as people with

deep experience in corporate lawmaking and policy, have indicated in off-the-bench analyses that the short-

termist issue is something they take seriously. Short-termism’s most prominent appearance in the past decade

has come from the belief that corporate short-termism induces large, public companies to be socially

irresponsible, particularly when debasing the climate. This all leads us to the questions posed here: Should fear

of short-termism weigh heavily, or at all, in corporate lawmaking today? Does the evidence show it is

contributing in a major way to corporate misdirection? Is it central to environmental and climate problems?

3 4 5

Management’s attention to quarterly earnings is well known, inducing dubious, perhaps misleadingly illegal,

shifts in sales and pro�ts.  Pro�t-focused corporations pollute and overuse hydrocarbons compared to their

total social value. The question I pose here, though, is whether such earnings management systemically

degrades real investment and real economic activity, and, most pointedly, whether the policy tools available to

courts making corporate law are appropriate for remedying the purported problem of quarterly focus and

climate degradation.

6

The short-termist argument is af�icted with six substantial debilities. First, put pollution to the side and focus

�rst on basic economic performance. One must evaluate the American economy from a system-wide

perspective. The American economy is replete with venture capital markets, private equity markets, and many

privately held �rms. As long as venture capital markets, private equity markets, privately held �rms, and

similar conduits mitigate or reverse enough of any short-term tendencies in the public securities market, then

the purported problem is not a systemic economic issue. We would have no corporate law reason to reorient the

system to pick up one type of slack.

Second, the evidence that the stock market is, net, short-termist is inconclusive. There is indeed much evidence

supporting the conclusion that it overvalues quarterly earnings. But there is also much contrasting evidence

that stock market sectors often overvalue the long term, most obviously in the intermittent bubbles in

technology and other new industries. The lofty price-earnings multiples long accorded Amazon, Apple, and

Google are suggestive of a market that appreciates the long term; the dot.com bubble of a decade ago suggests

that the markets can overvalue the long term. Hence, we cannot focus solely on evidence of short-termism in

our evaluation but must evaluate excessive long-termism as well. Intermittent overvaluation in the stock

market is not a virtue, but its frequent occurrence tells us that the market is not uniformly short term. This

over–under problem is what one would expect from an imperfect institution: sometimes it overshoots,

sometimes it undershoots, and sometimes it’s on target.

Third, mechanisms inside the corporation may well be important sources of short-term distortions and these

internal distortions can be, and would be, exacerbated by insulating boards further from (supposedly even
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more short-termist) external �nancial markets. The chief executive of�cer (CEO) is still the most important

decision-maker inside the �rm, and human psychology suggests that CEOs will typically want good results to

occur on their watch and prefer that poor results be pushed into the future, beyond their tenure. With average

overall tenure for CEOs now at seven years, the typical CEO can expect about three more years at the top.

Moreover, senior managers not yet at the top but with an eye on their future job prospects in the labor market

want strong results before the next headhunter calls them. There is considerable evidence consistent with

managerial distortions being a major source of short-term focus. Boards and managers may well have leeway

in setting the horizon for compensation and that horizon appears to be shorter than the duration of

institutional investor holdings.

Fourth, courts are not well equipped to evaluate this kind of economic policy and should leave this task to other

regulatory institutions that have better remedies available than courts do. Some, like the Federal Reserve and

the US Treasury, are better positioned than courts to assess the extent, location, and capacity for lawmaking to

ameliorate the purported problem. For reasons similar to those that underpin the business judgment rule,

courts should be as reluctant to make economic policy decisions as they are to second-guess uncon�icted

board business decisions.

Fifth, the widely held view that short-term trading has increased dramatically in recent decades is

unquestioned but misinterprets the data. The duration for holdings of the country’s major stockholders, such

as mutual funds at Fidelity and Vanguard, and major pension funds, has not shortened. Rather, a high-velocity

trading fringe is moving stock rapidly through their computer systems. But these new high-velocity trading

patterns do not affect the major stockholding institutions and, hence, should not yet affect corporate law

thinking.

Sixth, bring back climate change degradation and social irresponsibility, which according to many come from

stock market and corporate short-termism. If the large corporation’s time horizons are not particularly

distorted to the short-term—as the �rst �ve considerations indicate—then short-termism plays only a limited

role in the responsibility problem. And the core problem here for social responsibility and climate change is not

time horizon distortion, but the corporation’s propensity to maximize pro�t, even if doing so externalizes costs

on the rest of society. The problem is real, but it’s an externalization problem, not a short-termism one.

Each of these six weaknesses of the short-termist view is substantial. Each weakness alone means that courts

and corporate lawmakers should reduce their fear of stock-market short-termism. Overall, it is no more than a

minor and contested consideration in the corporate lawmaking balance.

But what then explains the persistence of the short-term view? Perhaps the persistent view that the public

�rm’s time horizons are too short comes from proponents’ preference for the policymaking consequences of

that view, even if the time horizon is not too short. After all, if shareholders’ horizons are seen to be too short,

that would justify lawmakers giving more weight to stakeholders’ well-being and less to shareholder

pro�tability. And it would justify managers and boards having more autonomy from those short-term

shareholders.

Regardless, the six weaknesses together make the standard, direct case for excessive stock market short-

termism untenable.
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2.1 Takeovers in the Boardroom

2.2 Relevance in Recent SEC Rulemaking

2 The Influence of the Short-Termist Argument

In this section, I recount the persistent in�uence of the short-termist argument on corporate law policy

thinking, particularly its implication that managers should be isolated from �nancial markets so that they may

be free to pursue longer-term horizons. Of course, the long term is not to be preferred, just for its own sake,

since it could yield poorer returns and waste resources by investing in business that will not provide consumer

value years down the road. The short-termist view is rather that �nancial mechanisms induce corporate

directors and managers to favor immediate but lower-value results over more pro�table long-term results.

Rapid trading in stock markets, with a diminishing breed of long-term stockholders, is thought to be the

primary culprit in inducing too strong a focus on short-term results inside the corporation. Quarterly results

trump long-term investment, particularly long-term technological development.  These pernicious effects of

securities markets are then emphasized by those seeking to in�uence policymaking that would insulate

managers and boards from markets. Thus, Martin Lipton, the corporate world’s most prominent promoter of

board autonomy over the decades, offered short-termism as a primary reason why hostile takeovers needed to

be stopped.  Shareholder-induced corporate short-termism, he argued, threatened the overall health of the

economy.  Money managers “are wildly skewed to short-term results.”  This view justi�es more board

autonomy from market in�uence via �ve-year board terms. Overall, it is perhaps corporate law’s longest-

running modern refrain:  �nancial short-termism demands that managers and boards be further insulated

from �nancial markets, from leveraged buyout pressures, from hedge fund activism, and from capital markets

generally, and that they be accorded enhanced autonomy to resist market pressure for performance, for fear

that the pressure will overemphasize short-term results.

7

8

9 10

11

The issue has persisted in media and corporate discourse. Arthur Levitt and William Donaldson, chairs of the

SEC, saw the securities markets’ propensity to induce corporate short-termism as a problem needing public

attention.  Prominent executives and corporate analysts have pushed forward parallel points.  Media

attention to short-termism has further delegitimized the securities markets’ in�uence on corporate decision-

making, with a turn in recent decades to short-termism as inducing corporate social irresponsibility.

12 13

The potential for pernicious stock market short-termism persists on the SEC’s agenda. The SEC ran a

roundtable on short-termism in 2019 and the issue �gured in its justi�cations for recent rulemaking.  When

an investor buys a signi�cant block of stock, it must disclose the purchase. The disclosure typically drives up

the price of the stock, making it more expensive for the investor to acquire more stock and sometimes

dissuading the investor—often an activist—from acquiring a block in the �rst place. The SEC recently

shortened the period for disclosing that a block has been acquired.  When justifying the shortening, the SEC

noted short-term considerations. It referred to a commenter who inveighed against the potential short-term

orientation of the investor, which could make “management … agree to their short-term demands that may or

may not be in the long-term interests of [other] shareholders, employees, and other stakeholders.”  The SEC

also pointed to another commenter who said “that hedge fund activism could be contributing to an emphasis

on short-term gains over sustainable, long-term growth that bene�ts longer-term investors.”  The degree to

which commenters affected the SEC’s thinking and the degree to which the commissioners already had these

views is a matter of speculation.

14

15

16

17
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2.3 Views from the Delaware Judiciary

3.1 The Argument

Today, the state corporate judiciary decides corporate election rules, the ease of insurgent proxy contests, much

of shareholder activists’ freedom to maneuver, and the rules governing the occasional takeover offers.

In�uential thinkers and decision-makers in the Delaware corporate lawmaking structure have seen the short-

termist argument as important to each of these. The judges do not generally articulate this broad view deeply

and widely in their decisions and written opinions, but they have offered the power of the short-termist view in

off-the-bench writings and have brought the issue into their opinions in recent years.  The thesis here is that

although the subject is ripe for out-of-court consideration, the short-termist rationale is not one that should

in�uence on-the-bench thinking for election rules, proxy rules, the rules governing takeovers, shareholder

activism, and corporate social responsibility.

18

Thus, Justice Jacobs of the Delaware Supreme Court sought means by which Delaware’s corporate law would

bolster long-term investment capital,  justifying three-year board terms.  Leo Strine, as vice-chancellor of

the Delaware Court of Chancery, viewed the short-termism problem as a “substantial policy dilemma.”  “It is

jejune,” he said, “to demand that CEOs and boards manage for the long term when the stockholders who can

replace them buy and sell based on short-term stock price movements, rather than the long-term prospects of

�rms.”  Important Delaware decisions have assessed the importance of some shareholders’ purported short-

term orientation.

19 20

21

22

23

With important judges thinking in their extra-judicial analytics that short-termism is a problem and

wondering whether corporate law could help combat the problem, we must consider whether the issue should

affect corporate lawmaking more directly. I conclude here that it should not.

3 The Short-Termist View

The core short-termist concept is that because securities traders hold their stock for such a short duration, they

look for strong corporate results only during the period they hold the corporation’s stock so that they can sell

pro�tably.  Many institutional investors, such as mutual funds, are af�icted with this short horizon because

they seek to show strong short-run results to make their funds attractive to new investors.  Apart from the

investors’ holding periods, pension fund managers seek good short-term results to raise the odds that their

management contracts will be renewed and to obtain new ones,  while hedge fund managers are often

compensated on immediate results.  Hedge funds need good results from the current investment pool for new

investors who review the funds’ track record. And because they cannot evaluate complex, long-term,

technologically sophisticated information well, investors often rely on simple signals to evaluate the value of

the corporate stock in their portfolio. Quarterly earnings results accordingly loom larger than they would

otherwise because of the quarterly numbers’ simplicity.

24

25

26

27

28

For the trading argument to have traction, these stock market trading structures need a transmission

mechanism into the corporation to affect corporate time horizons. That is, even if the short-term traders

furiously moved a company’s stock every nanosecond, managers could still be free to decide on corporate

investments and time horizons, as the furious traders would typically be incapable of intervening in corporate

governance decision-making even if they paid attention to corporate fundamentals. So more is needed—a

transmission mechanism from the market to the boardroom.

In an earlier era, the transmission mechanism from short-term holding to corporate action was thought to be

the hostile takeover. In the current era it would be shareholder activism and executive compensation, with

boards more willing to �re CEOs and more likely to come under activist pressure if short-term �nancial results
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3.2 The Evidence in Favor

are poor, partly because directors fear for their own jobs or reputations. If senior management is compensated

based on stock market returns, then management will tend to replicate the time horizons of the stock market.

The end result would then be that boards and senior managers would forgo long-term value maximization for

short-term results, all toward the end of pleasing the stock market.

By breaking the transmission mechanism (via longer election periods for directors or via greater managerial

and board autonomy from the market), corporate leaders have sought to foster sensible long-term corporate

behavior. Is this action wise?

There is indeed hard evidence supporting the short-termist argument. Matched samples of privately held and

publicly held �rms show that the privately held �rms invest more in their �rm’s operations than the publicly

held half of the sample.  Matched samples of �rms that went public and similar �rms that did not show key

personnel leaving the public �rm shortly after the offering suggest an inability of the relevant �rm to manage

and create for the long term.  Corporate managers attuned to short-term thinking (as evidenced by their

persistent reference to the short term in their communications with investors) had a short-term investor base

with higher turnover than average. (Whether the �rst fact is caused by the second is not shown in the research,

but the possibility that causation runs from shareholder horizons to managerial orientation cannot be

dismissed. ) Private equity funds with shorter time horizons invest in �rms at a later development stage than

those with a longer horizon.

29

30

31

32

In addition, there is evidence that markets underestimate long-term corporate cash �ows.  And there is

evidence that mispriced public �rms invest in line with the time horizons of their major investors.  Earnings

management and earnings manipulation are regularly apparent.  Initial public offers often use dual class

stock, with insiders obtaining higher voting rights that insulate them from stock market pressure. More

generally, corporate managers regularly bemoan the pressure from shareholders to produce strong quarterly

results  and report in a prominent study that they would give up shareholder value to report better earnings.

33

34

35

36 37

Thus we have the basic corporate argument for pernicious stock market short-termism and see basic evidence

that it exists.

4 Di�iculties with the Basic Argument: Concept

But the short-termist argument faces counters that largely neutralize the idea that fears of short-termism

should bear much weight in corporate lawmaking. One class of counterarguments is primarily theoretical, the

other primarily factual. As far as I can tell, several of these theoretical arguments that I presented earlier were

then new to the discourse.
38
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4.1 Market Correctives

If short-term stock market pressures are inducing �rms to give up value over the long run, then �rms and

markets would have incentives to develop institutions and mechanisms to facilitate that long-run pro�tability.

Those that do will over the long run make more money. For example, if short-term trading reduced �rms’ time

horizons perniciously, then some investors could pro�t by trading for the long term, by placing longer-term

bets, and by developing credible mechanisms so that they will hold onto pro�table long-term ventures. Such

efforts might be incomplete in inducing the system to improve,  but the market system would have incentives

to push in that direction. If small stockholders �nd it not to be worthwhile to evaluate long-term, complex

information, then the market has incentives to produce mechanisms that facilitate larger block holdings for

longer time periods. Persistent rules and politics stymieing such efforts are plausible, particularly in the US.

After all, the US has had a long history from the early 1800s until recently of the polity seeking to con�ne

�nancial power, reduce and weaken powerful blockholders and render them smaller, less pervasive, and less

effective; I previously analyzed these rules as likely to hinder blockholder efforts to overcome the frequent

information transmission breakdowns from inside the �rm to stockholders.  But market incentives to

counterbalance have arisen in recent decades, even if restrained and insuf�cient.

39

40

Private equity could correct some short-termism. If public markets induce a publicly held �rm to be excessively

short-term oriented, then private equity holders, often with time horizons of years, sometimes stretching

toward a decade, could buy the company, take it off the public market, and reorient its business model toward

the longer term. If a �rm produced poor pro�ts because it overly focused on quarterly results, the marketplace

incentives would be to move the �rm into private equity’s hands, where the horizons are longer.
41

Aggregate data is consistent with private equity providing a longer-term alternative to public markets, when

that alternative is useful. Firms that private equity take private have increased patenting efforts in the target

�rms’ core areas of strength. An older study �nds increased spending on research after �rms are taken

private.  These suggest a shorter-than-optimal public market; but they also point to an existing cure for (or

mitigation of) the resulting problem. And other studies �nd that higher inside block ownership is associated

with more long-term investment.  One study shows that hedge fund ownership is associated with “better

quality, higher impact innovations” than those in �rms lacking hedge fund ownership.  Shareholder value

holds up over the long term after activist hedge fund intervention.

42

43

44

45

Academic work on stock-market-driven short-termism has about half of the studies �nding evidence of short-

termism (often associated with quarterly reporting) and half of the studies not �nding evidence of short-

termism where the short-term theorists would expect it to be (often in relation to shareholder and hedge fund

activism).
46

More generally, product market competition can partially correct short-term �nancial markets. For some

excessive short-termism, the �rm will �nd itself behind the curve technologically at a later date. When it �nds

itself lagging, it will have the incentive to catch up.
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4.2 Trade-O�s

4.3 Short-Termism in the Courtroom: Limits to Judicial Correctives

If stock markets are indeed excessively inducing corporate short-termism, and if board and managerial

isolation from �nancial markets is a partial solution, then unintended costs need to be accounted for in any

cost-bene�t analysis of a policy of insulating boards and managers from stock market in�uence, as there are

obvious costs that come from further insulating them. If managers drift away from ef�cient, competitive

behavior, �nancial markets can sting them into returning to a better corporate strategy. If boards and

managers can freely dismiss market signals as the misguided views of short-term traders, if corporate

policymakers bless that view, and if their blessing of that view leads to further isolation of boards and

managers from markets, then the corrective could (1) go too far and (2) facilitate managerial drift. These

managerial agency costs are well known. The point here is that there is a trade-off of costs and bene�ts, even if

the market turned out to be, net, short-term oriented.

Is the courtroom an appropriate venue to consider short-termism? Proponents of board autonomy may well

wish that short-termism be part of the judicial decision-making mix and could hope that, if the short-termist

view proved to be persuasive in the courtroom, it would affect the atmospherics of corporate judicial decision-

making. Litigants have pressed that view on the Delaware Chancery Court.  However, although astute judges

sympathized with the short-termist view in off-the-bench analyses, the short-termist view was not until

recently explicitly weighed in their written opinions.  Still, with the off-the-bench statements common and

clear, one has to assess whether off-the-bench thinking affects judicial courtroom perspectives even more

deeply and more often than the short-termist view is articulated in the written judicial opinions.

47

48

Consider the 2011 Airgas takeover opinion, which was a major decision. It does display courtroom viability for

the short-termism argument—rejected at �rst in the opinion and then reentering as relevant in the decisional

mix.

The target �rm defendants asserted in Airgas that the target’s short-term stockholder base justi�ed strong

defensive antitakeover measures. Said Chancellor Chandler:

Defendants’ argument … [is] based on the particular composition of Airgas’s stockholders (namely, its

large “short-term” base). In essence, Airgas’s argument is that “the substantial ownership of Airgas

stock by these short-term, deal-driven investors poses a threat to the company and its

shareholders.”
49

And

[The defendants assert that the board should have more defensive room because of a] risk … that a

majority of Airgas’s [excessively short-term focused] stockholders … will tender into Air Products’

offer despite its inadequate price tag, leaving the [longer-term] minority “coerced” into taking $70 as

well.
50

At �rst, the Chancellor rejected this short-termist argument: “The defendants do not appear to have come to

grips with the fact that the [short-term] arbs bought their shares from long-term stockholders who viewed the

increased market price generated by Air Products’ offer as a good time to sell.”
51

The Chancellor’s strong rejection of the time horizons argument, however, did not persist in the opinion’s

conclusion. He ultimately ruled for the defendants and, with time horizons in mind, he turned the defendants’

assertion into a question: Were enough stockholders “so ‘focused on the short-term’ that they would ‘take a

smaller harvest in the swelter of August over a larger one in Indian Summer?’ ” he asked, quoting the
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defendants.  Yes, he concluded: Both sides’ experts testi�ed that the short-term arbitrageurs would tender

“regardless of whether the price is inadequate,” even if it failed to re�ect the company’s long-term value.  The

rhetoric of short-termism was in play in Airgas, in the context of a takeover.

52

53

In 2021, the Chancery Court confronted a short-termist argument again. The court saw “short-termism [to be]

conspicuous in the policy debate,” but ultimately did not assess its relevance for Delaware corporate law. Yes, it

“could rise to the level of a cognizable threat.” But the assertions of stockholder short-termism in the case at

hand were hypothetical and “raised [only] in the abstract with “no ‘speci�c, immediate’ activist play seeking

short-term pro�t or threatening disruption.”  Elsewhere, though, the court expressed skepticism, not on

whether shareholders are too often short-term focused (the central policy predicate) but on whether that

debility should have a major impact on corporate law decision-making. Delaware courts usually, said the court,

seek not to assert judicial supremacy over business decision-making, even if that decision-making is

mistaken  (as long it is not perniciously con�icted).

54

55

And in 2022, the Chancery Court accepted the possibility that a hedge fund is an “archetypal short-term

investor” and that consequently it was “reasonably conceivable that [the director, who was associated with a

purportedly short-term hedge fund, faced, because of that association a disabling con�ict in the … case.” As

such, the possibility of a con�ict was accepted at the pleading stage and the complaint against the board was

not dismissed—and not dismissed because the Delaware court was sympathetic, at least at the pleading stage,

with the basic negative short-term viewpoint.

But, returning to the respect for the short-term argument in Airgas, courts are not the right institution to focus

on short-termism for general economic policymaking. Consider that the judicial deference embedded in the

business judgment rule is based largely on the presumption that judges are poorly positioned to make, or to

second-guess, boardroom business decisions. The corporate judiciary ought to be even more reluctant to

assess whether the corporate economy is too short-term, too long-term, or just right. Even a state legislature,

with its parochial funding concerns, is ill-placed to make such judgments beyond �rms operating primarily

within the state’s own borders. To allow short-termism issues into the courtroom is to facilitate a type of

business and economic engineering that the best business judges rightly decline to do in more compelling

situations, such as that of a single mistaken business decision for a �rm.
56,57

Other institutions and other policymakers are better suited to assess how well the economy is handling time

horizons. Moreover, other policy avenues beyond corporate lawmaking, such as tax policy or policy on

ownership structure, are better suited to handle any short-termism, if policymakers conclude that stunted

horizons are real and pernicious.

On ownership structure and short-termism, a long-standing view has seen impediments to large blockholding

as inducing more short-termism than is optimal, particularly because some information travels badly from

inside the �rm to diffuse public markets. Blockholders, I argued, could better handle complex, technological,

and subtle information than diffuse stock markets. They could signal to public stock markets the blockholder’s

view that a managerial long-term decision was good for shareholder value.  Says the global managerial

director of McKinsey & Company in discussing the problems of short-termism, “[t]he most effective ownership

structure tends to combine some exposure in the public markets (for the discipline and capital access that

exposure helps provide) with a signi�cant, committed, long-term owner.”

58

59

Similar considerations of judicial modesty should induce courts to be wary of on their own handling climate

change or promoting stakeholders. The strongest reason here for skepticism on the value of judicial activism

here is that climate change, environmental degradation and the like are excessive primarily because they are

externalities to the corporation: the polluter pro�ts but bears only some of the cost of that pollution. This

mismatch is true in both the short run and in the long run. I analyze this aspect further in Missing the Target

and in my article in Business Lawyer.
60
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4.4 Regulatory Correctives

5.1 The Economic System

Consider, moreover, that the other remedy that has often been prominently touted over the years for baseline

stock market short-termism has been a Tobin tax on rapid trading. When policy thinkers such as Joseph

Stiglitz, Lawrence Summers, or the blue-ribbon Aspen Institute considered short-term stock markets a

problem, they turned to a Tobin tax as the appropriate mechanism to reduce short-termism, not to using

corporate law to increase board and managerial insulation.
61

Thus, three of the most prominent policy measures to reduce unwarranted short-termism have been a Tobin

tax on securities trading, a sliding-scale capital gains tax tied to the length of the holding period, and

facilitation of more and larger blockholders. The corporate judiciary and state legislatures constructing

corporate law cannot implement most such measures and cannot well assess whether such measures are the

best means to mitigate any securities market short-termism.

5 Di�iculties with the Basic Short-Termist Argument: Facts

The short-termist theory faces offsetting facts, which make it unwise to place much weight on the theory for

corporate policymaking. First, even if the stock market is excessively short-run focused and even if there are

transmission mechanisms that bring excessively short-term �nancial markets’ time horizons into corporate

decision-making, policymakers need to see the American economic system as a whole, where there are

countermeasures. Second, there is considerable evidence of a stock market that can be excessively long-term;

policies that discourage pernicious short-termism could encourage pernicious long-termism. Third,

substantial, albeit unheralded, sources of excessive short-termism come from inside the corporation. The

average duration for executive compensation appears to be shorter than the average duration of institutional-

investor stock-market holdings, for example. Fourth, the purported shortening of investor holding periods

during recent decades may be exaggerated. Fifth, the facts of the �rm’s basic business environment are

changing more quickly than ever—via technological change, globalization, and government policy. With the

outside pressures changing more rapidly, the �rm’s business horizons should indeed change and become

shorter.

I take each of these offsetting facts in turn.

As said, alternatives to public ownership can be structured to plan for the long term: venture capital markets

and private equity markets, privately held �rms, and government �nancing of long-term research, to name the

basics.  Moreover, securities markets provide substantial other bene�ts—in diversi�cation, liquidity, and

aggregation of capital from disparate investors. These bene�ts may well exceed any time horizon costs. Lastly,

short-termism may be a problem for one �rm or another, but still not be a problem for the American economy

overall. One �rm can be short-term, but that presents a competitive opportunity for another �rm to pro�tably

�ll the gap.

62

True, these alternate sectors to public markets may not be big enough. Or they may not be long-term enough—

venture capital and private equity often have horizons of �ve to ten years. Perhaps that is not long enough.

Privately held �rms may weaken as their founders age. Governments make mistakes. The point is not that

these institutions are fail-safe but that they offset any real stock market short-termism, and often they are

substantial offsets.
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5.2 Stock Market Long-Termism

5.3 Short-Termism Inside the Corporation

The substantial evidence of �nancial market long-termism tends to be ignored in this debate, although public

�rms are often overinvesting compared to their private counterparts.  Financial economists return results

that are inconsistent with institutional investors causing corporate short-termism. “Indeed,” say two

prominent researchers, “we document a positive relation between industry-adjusted expenditures for

[property, plant, and equipment] and R&D and the fraction of shares owned by institutional investors.”  After

analyzing “corporate expenditures for property, plant and equipment (PP&E) and research and development

(R&D) for over 2500 US �rms,” they conclude that “[w]e �nd no support for the contention that institutional

investors cause corporate managers to behave myopically.”  In industries dependent on outside capital, public

�rms “generate patents of higher quantity, quality, and novelty compared to their private counterparts.”  And

again, “[c]ontrary to the view that institutional ownership induces a short-term focus in managers, we �nd

that their presence boosts innovation.”  Particularly when managers are less entrenched, the authors �nd,

institutions induce the �rm to innovate more effectively.

63

64

65

66

67

Companies whose managers’ compensation is tied to volatile stock prices overinvest in R&D, compared to

companies whose managers’ compensation is not so closely linked.  The bulk of the studies show institutional

ownership to be associated with higher R&D intensity.

68

69

Consider the regular, but intermittent high valuations accorded to one sector or another of the �nancial

market. At the very beginning of the twenty-�rst century, there was a boom, many now say bubble, in internet

stocks.  New companies arose, went public, and were accorded high—sometimes astronomical—valuations.

These high valuations can be, and should be, interpreted as stock market long-termism. The market was

valuing �rms with no immediate earnings as very good investment prospects. Indeed, analysts concluded that

many high-tech, dot-com �rms would have needed to grow at unprecedented rates for the high prices of the

late 1990s to be accurately predicting long-term prices.  Stock market bene�ciaries of the concomitant rising

equity prices invested more in capital—i.e., more in the long term—than they otherwise would have.  The

“run-up in equity prices allowed for new projects to be undertaken by these [high-priced] �rms—projects that

otherwise would likely be underfunded.”

70 71

72

73

74

Nor were the dot-com bubble and its concomitant market overvaluation unique. Railroads, automobiles, the

telephone, and plastics have at various times been overvalued.  Of course, these bubbles and their

manifestation of excessive long-termism are not testimonials to our having an ef�cacious stock market. They

are themselves problems. The point is not that markets are therefore ef�cient, or even that they are good. The

point of overvaluation is that it �ts better with a market that is giving excessive weight to the long term. It is

not short-term.

75

76

More prosaically, analysts sympathetic to the short-termist viewpoint should focus on the planning horizons

for �rms that focus on returns over decades. Oil production companies, for example, invest in oil �elds that will

produce for multiple decades, often over a good fraction of a century.  These �rms are disproportionately

public �rms with scattered, trading stockholders. At the same time, the bond market has historically had little

problem in making long-term �nancing commitments to much of the American economy.

77

78

Short-termism can arise inside the corporation and can do so in ways that would be exacerbated if we insulated

boards further from markets—the latter being a favorite remedy offered by those fearful of stock market short-

termism.

The �rst intuition is simple: The CEO is still the most in�uential corporate decision-maker in most large public

�rms. It is basic human nature that the CEO will want good results during his or her tenure. With the average
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5.4 Interpretive Error?

CEO’s tenure at about seven years,  many CEOs could well think that there are only a few years left to their

time as CEO. They have personal reasons to emphasize projects that will have good results during those few

years. They want to be proud of the results on their watch.  Older CEOs put their �rms on a low-risk path

when their �rms are insulated from shareholder in�uence (while younger CEOs do the opposite).  Older CEOs

reduce research and development as well as their �rm’s overall riskiness by diversifying more.  While some of

these CEOs may worry that they will be replaced by powerful shareholders, an equally logical hypothesis is that

they favor short-term results because they want results to be good before they retire. A “one standard deviation

increase in CEO age decreases [a measure of R&D intensity] by almost 20%.”

79

80

81

82

83

Several empirical studies show entrenched, older CEOs having their �rms invest less than younger ones.

These results suggest that enhancing CEO autonomy from �nancial markets will lead to more short-termism,

not less. One study, for example, �nds that CEOs increase their �rms’ research and development spending

during their �rst year as CEO, and reduce it in their �nal years as CEO.  Managers not at the top of the �rm but

who are mobile want to show good short-term results to managerial labor markets.  This is short-termism,

and potentially pernicious short-termism, but it originates in managerial labor markets, not stock markets.

And internal organizational metrics can overemphasize immediate results.  Lastly here, overcon�dent

managers, who abound at the top, suggest several authors, “are likely to delay recognition of losses …

[perceiving] poorly performing negative NPV projects … as positive NPV projects.”

84

85

86

87

88

Overall, there is considerable evidence that the internal organizational structure of the large �rm is a source of

signi�cant short-term impulses. More prosaically, boards and executives do have the capacity to design longer-

term compensation contracts to mitigate market features they see as deleteriously short-term, if they wish to.
89

A commonly cited short-termist mechanism is that corporate managers are unable to communicate complex or

technological information to a diffusely held market of nonexperts. But if this is a primary problem, a

signi�cant improvement could come from rules that facilitated blockholders in the large American corporation

instead of impeding these blocks from forming, persisting, and participating in corporate governance. Such

blockholders would have incentives to process the more complex information that distant, smaller

stockholders cannot readily process and understand.  Instead, however, the core cure that is often promoted is

to insulate boards from stockholders and to diminish the means of block building, to accord boards greater

autonomy, and not to facilitate more blockholding  or lengthen the duration of executive compensation. That

these are the core cures that are promoted makes it plausible that for some adherents the excessive short-

termist theory is a world view that is justifying a more general managerialist view of what makes the

corporation run well.

90

91

It has been said that the holding duration of equity has dramatically shortened in recent decades. Trading

volume is up and traders’ average holding periods are down. Those developments make even the limited

shareholder attention span of the 1970s �icker as shareholders today buy and sell more rapidly, in the view of

some, perhaps of many. Program traders can move much stock through the system in microseconds.

For example, Delaware’s judicial leader, Leo Strine, when chief of the chancery court, where the country’s major

corporate litigation usually transpires, bemoans stock churning and the rapid turnover of a typical public

company’s stockholder base.  Short-termism and stock turnover are being taken as serious corporate issues

by important corporate policymakers.

92

As we saw above, however, churning would not in itself be dispositive for a short-termist view to justify new

corporate lawmaking, if (1) short-term trading did not much affect corporate decision-making because, say, no

transmission mechanism brought those trading horizons into the �rm’s decision-making process, (2) there

were suf�cient market correctives if it did affect corporate decision-making, or (3) the costs of correction were
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too high. The prior three sections discuss these three possibilities. This section discusses a fourth reason for

continued reticence in corporate lawmaking on short-termism—that interpreting the market turnover data as

showing a shortening duration for America’s core stockholders may well be erroneous. Its duration may not

even be shortening.

Consider this possibility: starting in 1985, 100 shareholders each hold 100 shares of the XYZ Corporation for

three years. They sell their shares, after holding onto them for three years, to other investors, who in turn hold

their shares for three years and then resell them. The average, median holding duration for each 100-share

shareholder is three years.

Thereafter, by 2013, 10 of those 100 shareholders become active traders. These active traders sell their shares

every four months to a new set of shareholders. For this group we have 10 holders every four months, 30

holders every year, and 90 holders every three years. For 90 holders, the average duration of ownership is four

months. For another 90 holders, the average duration is still three years. One might be tempted then to say that

for the entire stock of 180 holders of XYZ stock during the past year, the average duration for holding was only

20 months, while in the good old days it was 36 months. Holding duration has nearly halved.

These statements would be accurate counts, but the question is whether they are the best way to interpret the

changing holding duration for policymaking purposes. For 90% of the shareholder mass, their turnover period

and their holding duration are just as they always have been. For 90% of the shareholders, nothing has

changed and their holding period has not shortened.

This analytical problem is hardly unique to short-termism. When a distribution is skewed and not

symmetrical, the average—the mean—can fail to describe properly the population and its change over time.

The evidence suggests that this interpretive consideration is in play for the duration of stock ownership in the

US. For example, two of America’s primary shareholders—Fidelity and Vanguard—have holding durations that

have not budged since 1985.  The overall holding duration for mutual funds and pension funds—America’s

core stockholder class—increased during the quarter century from 1985 to 2010.  These institutional investor

holding durations seem to exceed the executives’ duration for their own pay.  The rise of index funds, which

do not trade other than to rebalance their portfolio and to accommodate cash in�ows and out�ows, is

consistent with a lengthening of stockholder holding periods, not a shortening.

93

94

95

The authors of the stock holding duration study report that they investigated “institutional investors’ holding

durations since 1985 and �nd that holding durations have been stable and, if anything, slightly lengthened over

time.” In 1985, the average duration for stockholding in the US was 1.2 years; in 2010 it had increased to 1.5

years.  This data erodes the typical short-termist factual foundation on directionality.
96

True, even if this reinterpretation of the data trends comes to be seen as accurate, the short-termist view can

persist, but it would have to be recast. The typical holding duration has not shortened, short-termists would

concede, but they could contend that it is still too short-term now, just as it was too short before. So, as a policy

matter, shareholders must be neutered from corporate governance in�uence. And, even if shareholders’ typical

holding duration is somewhat less short-term today than in the 1980s, they might argue, their corporate

strength and in�uence have changed. Proponents of the short-termist view would argue that shareholders

have become more powerful—staggered boards are largely gone, many �rms have majority voting, SEC rules

favor shareholder voice, and hedge fund shareholders have in�uence that disaggregated stockholders do not.

Others would argue the contrary—that the central governance event of the past quarter century was the

demise of the hostile takeover, with offsetting shareholder gains in strength being pale, weak substitutes for

the lost takeover.
97

People could disagree here on the overall direction of shareholder power, but the point is that this

disagreement is a very different argument from one that says that shareholders have been becoming more
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5.5 More Powerful Core Causes? Speeding Technology, Increasing
Globalization, and Unstable Government Policy

short-term over the past quarter century and that corporate America needs a remedy for the shortening of that

duration. The most recent data analysis suggests the contrary.

Whether or not stock markets are moving faster, the world is moving faster in the twenty-�rst century than in

the twentieth. Technological change is faster, the Internet is destroying old distribution systems, computers are

changing how business is done, and modern telecommunications are making global markets local.

International trade more quickly hits local businesses that were once isolated from world markets. Government

policies—whether it is the American �scal cliff or the European potential for an imploding euro—make it hard

for businesses to plan for the long term.

Keep in mind again that conventional long-term production requiring massive investment does happen in

large public �rms: shale oil and gas are being produced for the long term,  as are oil and gas from conventional

�elds that must be developed with infrastructure investment requiring 30- or 40-year horizons. These

investments do not support the idea that the stock market cannot handle the very long term.

98

But other investments do not have the same long-term luxury. Consider the speed of technological change.

Earlier we noted that �nancial markets have not deterred major technological �rms from their tasks. Amazon,

Apple, and Google come to mind as public companies with a focus on innovation and the long term.

Amazon’s CEO is aggressive on the issue. In 1997, the year Amazon.com went public, its chief

executive, Jeff Bezos, issued a manifesto: “It’s all about the long term,” he said. He warned

shareholders “we may make decisions and weigh tradeoffs differently than some companies” and

urged them to make sure that a long-term approach “is consistent with your investment policy.”

Amazon’s management and employees “are working to build something important, something that

matters to our customers, something that we can tell our grandchildren about,” he added.
99

There is also a reverse side to the disruption wrought by rapid technological change, such as that which

Amazon has pursued. Critics might look at bricks-and-mortar bookstores that fail to expand, invest, and

discover new means to market their business. If the companies are public, critics might blame public markets

for that unwillingness to invest. But the underlying problem may well be simpler, in that technological changes

are eroding the viability of such �rms’ business models.

Finally here, consider the reported corporate reaction to the risks emanating from uncertainty about

government policy and from the deepening inability of Washington to effectively address economic issues.

“At Vanguard, [the large mutual fund complex,] we estimate that policy uncertainty has created a $261 billion

drag on the U.S. economy.”  To observers looking at ownership structure, stock market trading of these �rms’

equity may seem to be the root cause of the drop-off in investment spending—a basic indicator of a preference

for the short term over the long term. But identi�cation of misshapen markets rather than policy as the more

fundamental cause may be mistaken here.

100

101

Consider former Federal Reserve Chair Ben Bernanke’s PhD thesis:

When Ben S. Bernanke wrote his doctoral thesis in 1979, he could have been channeling the quandary

that C.E.O.’s face today. “Uncertainty about the long-run environment which is potentially resolvable

over time thus exerts a depressing effect on current levels of investment,” he wrote at the

Massachusetts Institute of Technology. “Uncertainty provides an incentive to defer such investments

in order to wait for new information.”
102
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6.1 As Proxy for the Need for Managerial Insulation

6.2 As Proxy for the Need to Attend to Stakeholders

The corporation may indeed now need to plan more for the short run than for the long run. But this

explanation for the shortened planning horizon lies more in the nature of shortening technological life cycles,

globalization, and changing government policy than in the �nancial markets external to, or the structures

internal to, the large public �rm.

6 The Short-Termist Argument as Proxy

The short-termist argument is closely associated with two views of corporate governance and may, as proxy, be

used to bolster these views. These views, though, must stand on their own. They get no extra weight and no

extra persuasive power by using the short-termist argument.

Shareholders, it has been said, are best served by managers with enormous discretion and autonomy. It is

asserted that shareholders will not be well informed generally, will disagree with one another on corporate

strategy, and will disrupt boardroom decision-making if given too much authority to affect corporate decision-

making directly.
103

The short-termist view may well be a proxy here for the managerialist view, in that managerialists see

shareholders as af�icted by a wide range of debilities, and see boards as needing to be separated from

shareholders’ in�uence in order to coherently lead the corporation and keep it competitive.

Here I make no claim on the appropriateness of this view, positively or negatively. I do assert, however, that this

view gains no added persuasive power from the short-termist argument, which is insuf�ciently strong,

empirically and theoretically, to affect corporate rulemaking. Perhaps boards need to be left largely unaffected

by shareholders, but the short-termism argument is not one of the reasons to do so. The board insulation view

must stand or fall on its own, without reference to short-termism. But one way to see the short-termist

argument is that managerialists can offer it to policymakers as “cover” from public criticism. Short-termism

justi�es protecting managers; it resonates with public and popular prejudices on the functioning of �nancial

markets. Executives will do even better in corporate and securities lawmaking if legislative, administration,

and judicial decision-makers with authority over the structure of power in the corporation believe short-

termism to be pernicious and needing correction.

Similarly, the view is widely but not universally held that short-term-oriented shareholders induce �rms to be

less attentive to the �rm’s other stakeholders, to government regulation, and to societal values. The �rm that is

excessively solicitous of short-term shareholders will in this view treat labor badly, will sell defective products,

will take excessive risks with public funds in the �nancial sector, will contribute to climate change, and will

degrade the environment, all in ways that make our society worse off.  Many think that enhanced

shareholder voice degrades each of these stakeholders in the corporation. Short-termism is the catch-all term

to embody these negatives.

104

But this is an incorrect use of the short-termist view. We ought not to con�ate corporate bad behavior with

short-termism. Bad behavior can be long-term or short-term.  And much of what gets classi�ed as climate

and stakeholder degradation due to short-termism is actually an externalization of corporate costs and an

internalization of pro�ts. This distortion is not aided by making the corporation more long-term, as

externalization is a problem in the short-run and in the long-run.

105

106
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Many perceive these negatives as serious faults of the large public corporation, warranting public policy

attention. I do not evaluate this view here. But the purported tendency of shareholders to shorten the corporate

time horizon must not �gure into the balance. The stakeholder view, like the managerialist view, must for the

most part stand or fall on its own.

7 Conclusion: No More than Watchful Waiting

We have here evaluated the long-standing short-termist argument in corporate law, using modern thinking

and data on markets and the economy, and have found it wanting. It should be given no weight in corporate

lawmaking. The short-termist argument suffers from six substantial weaknesses.

First, policymakers must evaluate the American economy from a system-wide perspective. System-wide, the

American economy is replete with venture capital markets, private equity markets, and many privately held

�rms, all of which are capable of the longer-term planning that the public �rm is thought in some circles to be

incapable of. As long as venture capital markets, private equity markets, and other conduits mitigate or reverse

enough of any short-term tendencies in the public securities market, then the purported problem is less

systemic. While these institutions are themselves imperfect, they still must be considered when evaluating

whether stock market short-termism, if it is excessive, is a system-wide problem.

Second, the evidence that �nancial markets are excessively short-term is widely believed but not proven, and

there is much evidence pointing in the other direction. We have seen bubbles and overvalued companies with

little more than a business plan, strongly suggestive that �nancial markets can be excessively long-term.

Markets undershoot and overshoot, as one should expect. We see technology companies and prosaic natural

resources companies making major long-term investments that far exceed stock market holding periods and

CEO job tenure.

Third, mechanisms inside the corporation may well be important sources of short-term distortions and these

internal distortions can be, and would be, exacerbated by further insulation of boards from external �nancial

markets. It seems obvious (but underexamined) that CEOs will prefer that good results occur on their watch,

and that poor results be pushed off into the future, beyond their tenure. There is considerable evidence

consistent with this likelihood that a major source of short-term focus originates inside the corporation and

not outside in �nancial markets. Senior managers with an eye on a new position want good results and they

want them soon.

Perhaps the short-termist view seeks to capture a rhetorical high ground in the case for board autonomy by

contrasting the positive connotation of patient long-term capital with frenzied short-term capital. Those who

seek more board autonomy could believe, and persuade others, that autonomous boards are more likely to seek

the �rst and avoid the latter.  But perhaps the short-termist rhetoric could readily be hiding less desirable

board features: by justifying board sluggishness as being acceptable long-termism, the rhetoric thereby gives

cover to �rms and boards that fail to adapt to new conditions. Short-termism could be confused with

dynamism and quick adaptation to changing markets and technologies.

107

Fourth, if proponents of the short-termist view are seeking to in�uence courts and state legislatures that make

corporate law, their view should be rejected. Courts are poor places to make this kind of basic economic policy.

They may even �nd it dif�cult to assess accurately whether the economy is too short-term, too long-term, or

just right. They are poorly equipped to induce large public corporations to internalize their climate

externalities. If such considerations are to make their way into economic policy, these should be national

policies, coordinated with tax policy, and perhaps implemented via the tax code, securities laws, and the rules

that in�uence the size of stockholdings, not via parochial corporate law.
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Fifth, the widely held view that short-term trading has increased dramatically in recent decades is

unquestioned but should be examined, as that view may misinterpret the data. The best recent evidence

indicates that the holding duration of the country’s major stockholders, such as mutual funds at Fidelity and

Vanguard, and major pension funds, has not shortened. Instead, a high-velocity trading fringe is moving stock

rapidly through their computer systems. Their holdings, when averaged into market-wide data, make the

duration appear to be shortening across the entire �nancial market. But these new trading patterns do not

affect the major stockholding institutions and, hence, should not affect corporate law thinking.

Sixth, the widely stated view that short-termism induces environmental degradation and excessive corporate

burning of hydrocarbons is misconceived. The dominant motivation is externalization. The polluting

corporation that pays little for its pollution reaps pro�ts, while outsiders reap most of the costs. It’s the pro�t

motive coupled with externalization that drive corporate contributions to climate and environmental

degradation, not misshapen time preferences inside the corporation.

Any one of these features should induce substantial caution among corporate law policymakers before using

the short-termist view to buttress law that would further insulate managers from markets. It is at least possible

that the short-termist arguments provide proxy for and represent a view that stakeholders should be better

attended to, or that managers should have more autonomy generally. Regardless, in combination, the analysis

here is that corporate law courts and corporate lawmaking legislators should view the short-termist argument

for further board and CEO insulation as one that should be accorded no weight today.
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